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MACNAMARA, Ms Jane, Senior Policy Manager, Superannuation and Retirement Incomes, Financial 
Services Council 

POTTER, Mr Michael, Senior Policy Manager, Economics, Tax and Strategy, Financial Services Council 

Committee met at 09:00 

ACTING CHAIR (Senator Bragg):  I declare open this hearing of the Senate Economics Legislation 
Committee for the inquiry into the Treasury Laws Amendment (Your Superannuation, Your Choice) Bill 2019. 
The Senate referred this inquiry to the committee on 28 November 2019 for report by 20 March 2020. The 
committee has received 18 submissions and one supplementary submission so far, all of which are available on 
the committee's website. This is a public hearing and a Hansard transcript of the proceedings is being made, 
although the committee may determine to agree to a request to have evidence heard in camera. I remind all 
witnesses that, in giving evidence to the committee, they are protected by parliamentary privilege. It is unlawful 
for anyone to threaten or disadvantage a witness on account of evidence given to a committee and such action 
may be treated by the Senate as a contempt. It is also a contempt to give false or misleading evidence to a 
committee. If a witness objects to answering a question, the witness should state the ground upon which the 
objection is taken and the committee will determine whether it will insist on an answer. If the committee 
determines to insist on an answer, a witness may request that the answer be given in camera. Such a request may 
be made at any other time. I advise witnesses that answers to questions on notice should be sent to the secretariat 
by 12 noon Monday 16 March 2020. I ask photographers and cameramen or camerawomen to follow the 
established media guidelines and the instructions of the committee secretariat. Please ensure senators' and 
witnesses' laptops and personal papers are not filmed. 

I now welcome representatives of the Financial Services Council. Thank you for appearing before the 
committee today. I invite you to make a brief opening statement, should you wish. 

Ms Macnamara:  Thanks for the invitation to appear before the committee today. The Financial Services 
Council is the peak body representing Australia's retail and wholesale funds management businesses, retail 
superannuation funds, life insurers, financial advisory networks and licensed trustee companies. The FSC has 
strongly advocated for the removal of restrictions on choice in superannuation. Fundamentally, there is no 
justification for preventing up to one million Australians from choosing a superannuation fund. Repeated reviews 
have found that restricting choice provides poorer outcomes for superannuation members. The Productivity 
Commission found that restricting choice contributes to the proliferation of multiple accounts and associated 
duplicate fees and insurance premiums. The same report found that an individual with two accounts over the 
course of their working life could be six per cent worse off at retirement and recommended removing restrictions 
on choice of fund. The financial system inquiry also found that restricting choice contributed to employees 
holding multiple accounts and that it was likely to promote disengagement with superannuation. The Fair Work 
Commission has also recently raised concerns with restricting choice, with the deputy president noting that the 
proposed restrictions for Kmart employees would be less beneficial for workers than allowing choice of fund. The 
commission did not find that there were offsetting benefits that would flow from restricting choice. 

The detriment associated with removing choice of fund is magnified for over two million Australians with 
multiple jobs or those who change jobs frequently. It is possible that some of these people have two or more jobs 
under workplace agreements which restrict their choice of fund and have no choice but to hold multiple 
superannuation accounts. For individuals who already have an account that they want to keep, who commence in 
a workplace with restricted choice, they effectively have two options: maintain two accounts and accept the cost 
of duplicate fees or roll their super into their new default fund, potentially losing particular investment 
arrangements or insurance settings in the process. Neither of these options provide a good member outcome. 
Some workers have gone so far as to continually roll their contributions from their mandatory fund to their 
preferred fund, which adds an administrative burden to the financial cost of maintaining two accounts. A 
compulsory super system should not create situations where members are required to go to these lengths to work 
around harmful and outdated policy settings. We know that most Australians don't engage with their super and 
remain with their default fund. However, for those who do want to choose they should have the freedom to do so 
and manage their retirement savings as they wish. Thank you. Happy to take your questions. 

ACTING CHAIR:  Thanks for your statement. Senator McAllister. 
Senator McALLISTER:  Thanks very much for appearing. Perhaps we can start where you finished, Ms 

Macnamara. I think this question of engagement, which is the thing you ended on, is quite important. You say 
most Australians don't engage with their super. I guess my concern is that by focusing on your set of propositions, 
which are about a group of people who do wish to engage and who find themselves constrained in this quite 
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limited number of circumstances, you're not really engaging with the other half of that equation, which is all the 
people who don't engage but who do actually benefit from collective choice. I'm interested in understanding 
whether you can point to any empirical evidence in the real world, rather than a theoretical argument, about 
people who chose to move outside of the industrial system, and the default system, being in funds that perform 
better. Is there any evidence that looks like that? 

Ms Macnamara:  I guess it's difficult to say. I'm not aware of any empirical evidence about people who 
specifically choose a fund. It's very difficult to say whether people who have been defaulted into a fund have 
stayed there by choice or are there because they're disengaged, which makes it really difficult to get empirical 
evidence across the system about peoples choices. Some people will be defaulted into a fund. They'll like that 
fund and they will want to stay there. So it's difficult to get a picture across the whole system. I guess the other 
thing to be aware of in this instance is that people do choose a superannuation fund for a really broad range of 
reasons. For some people the headline returns number might not be the main reason they chose a superannuation 
fund. They might have some strong ethical beliefs about how they want to invest their money and will be well 
aware of the differences in the way different funds operate and will choose to make an investment choice for their 
superannuation on this basis. So I don't think it's really possible, as far as I'm aware, to come up with a view on 
whether individuals who have made a choice, versus those who have defaulted, have got the outcomes that they're 
looking for from their superannuation. 

Senator McALLISTER:  Did you have anything to add, Mr Potter? 
Mr Potter:  Yes, a couple of things. Super funds may choose a particular fund because of the insurance 

offering and that might be quite separate from the issues about the investment returns of the fund, that might be 
another reason why you might choose a fund. Another point, which we've reflected on in our submission, is that 
there are default super funds and there are funds which are mandated as a result of enterprise agreements where 
their performance is not particularly good. We go through that in our submission too. It's not just about whether 
you move to a better performing fund it's also about whether you're prevented from leaving a poor performing 
fund. 

Senator McALLISTER:  Yes. I suppose I feel as though we need to consider all of the potential scenarios and 
the thing that isn't canvassed in your submission at all: employees who are nudged towards a particular 
underperforming fund by their employer. Of course, the royal commission demonstrated that we have many, 
many examples where employers, for a range of reasons which are not in employees' interests, suggest a fund to 
employees, and we know that many employees, given that suggestion by their employer, will accept it, for the 
reasons that you've acknowledged: that people are often disengaged. So I'm trying to understand how this set of 
proposals, in a comprehensive way, addresses performance in the system. I'm not hostile to the legislation; I'm 
just trying to understand how you'd make the best case for it supporting performance, because it's not clear to me 
that choice, in itself, is the thing that supports performance. 

Ms Macnamara:  I don't think that one piece of legislation can resolve performance issues in the system. 
Senator McALLISTER:  Of course. 
Ms Macnamara:  We strongly support APRA taking measures to ensure that poorly performing funds in all 

parts of the system, whether they be default or choice, are either forced to improve their performance or removed 
from the system. I think that's a matter for the appropriate regulator and the appropriate legislation around who's 
in the system. What this legislation is really focused on is ensuring that those individuals who want to make a 
choice can do so, and it really makes very little difference for those individuals who aren't engaged. It doesn't 
remove any existing protections from them. 

Mr Potter:  Yes, and we don't want to see this legislation having to solve every problem in the superannuation 
system. 

Senator McALLISTER:  Of course. 
Mr Potter:  It deals with one particular issue in the superannuation system, and there are a whole lot of other 

things going on. I might draw the senators' attention to one bit of policy reform which happened as a result of the 
royal commission and has already been implemented, and that's the 'no treating' change, which meant that super 
funds are no longer permitted to provide incentives to employers to choose a particular fund as the default. That 
goes, I think, some way to addressing the concerns that you have raised, Senator. 

Senator McALLISTER:  We have a range of submissions before us, and you happen to be first up, so you 
may wish to pre-emptively answer some of the arguments that will come later in the day. I wonder how you'd 
respond to the argument that employees in a union collaborate together to make a choice. 
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Ms Macnamara:  There's nothing in this legislation that prevents that. All this legislation prevents is there 
then being a clause that says that no-one can move outside of that other fund. So there's nothing in this legislation 
that prevents employees, either separately or as part of a union, banding together and making a choice as to the 
default fund for their workplace. 

Senator PATRICK:  In relation to the operation of the legislation as it currently stands, if the choice has been 
made by a group of people who have banded together and it's in the EBA, and in fact that fund does not perform 
well, what options are open to the employees, either as individuals or as a collective? 

Ms Macnamara:  I am not an expert on the avenues you can take if you disagree with something in a 
workplace agreement. Michael, I'm not sure if you have anything on that. 

Mr Potter:  No, I'm sorry. That might be something better addressed to representatives of one of the 
departments that are appearing before this inquiry. That might be a better avenue to explore that issue. However, I 
will make a more general point: employees may be able to voice their opinions inside the workplace about their 
disagreements with an enterprise agreement, including if they have concerns about the superannuation defaults or 
the requirement in the enterprise agreement that a choice cannot be allowed. So there might be mechanisms inside 
the workplace to voice those disagreements. You'd probably better speak to the departments about how that would 
work in practice. 

Senator PATRICK:  I'm just wondering: if in fact a collective choice has originally been made and it turns out 
to be a dud post facto, can a group, having one made choice, then collectively say, 'Well, the EBA needs to be 
adjusted now to allow contributions to a different scheme that offers better performance'? 

Mr Potter:  I think perhaps a better way around that is what is actually proposed in this legislation. If one or 
more employees decide they don't like the default then they should be able to choose to move to a different fund. 
The problem this legislation is trying to address is the situation where the employees are unable to actually make 
that move to a better-performing fund. 

Senator PATRICK:  That's in relation to an individual, and I understand that's what the bill is trying to 
achieve. Just in relation to the argument canvassed by Senator McAllister that there is a benefit in looking at a 
problem as a collective perhaps with some specialists, I'm just trying to understand what the restrictions are for 
having the EBA changed as a collective to go to a different fund that might be performing better. I'm guessing 
you're saying you don't know what the answer is, and that's okay. 

Ms Macnamara:  Yes, apologies. We're not that deep into the EBA world. 
Senator PATRICK:  This in some sense also goes to what Senator McAllister canvassed, but I just want to 

get some clarity. The idea is often sold in advertising that you get a better return from these industry funds. Have 
you done any analysis at all, looking at the current regime and finding circumstances where people actually were 
worse off than if they had made an individual choice? 

Ms Macnamara:  It's difficult to speak to the results of people making an individual choice because they 
might not have all made the same choice. The most recent work on that was done by the Attorney-General's 
Department, which was referenced in The Financial Review last year and in the second reading speech for the bill. 
That analysis showed that there were at least 290 agreements in place that restricted choice to an underperforming 
fund, so effectively it locked people into underperforming funds. That analysis showed at least 14,000 employees 
in those agreements were being forced to contribute to those underperforming funds. You would assume that, if 
those members were engaged and understood that their fund was not performing as well as it should, they would 
want to make a choice. 

Senator PATRICK:  Did you say 14,000? 
Ms Macnamara:  Yes, 14,000 employees. 
Senator PATRICK:  That's out of a million. 
Mr Potter:  I should point out that this is a sample, so it doesn't cover every agreement. If you looked through 

every single agreement, the number would be higher. However, I point out that this is not our survey, so if you 
have questions about the survey, they're better addressed to the Attorney-General's Department. 

Senator PATRICK:  You were relying on the submission. In some sense, if you're relying on it then I'm 
allowed to test you on it. 

Ms Macnamara:  Yes. The FSC has done some work on this. We had Deloitte Access Economics do some 
work on this, but it's a little bit older, so the numbers might not be current. The research conducted in 2017, which 
is in the appendix to our submission, showed that 19 per cent of agreements removed a consumer's right to choose 
an alternate fund. I don't think we had a specific number of employees covered by that though. 
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Senator PATRICK:  So that's about removing choice as opposed to getting better performance— 
Ms Macnamara:  Yes. 
Senator PATRICK:  and that would appear to be the argument of the people pressing for this bill not to be 

agreed to, in that overall people might be worse off were they not guided by people who had thought it through, 
as opposed to simply taking a punt, which is what a number of people do. They read all the marketing material, 
get to a point of perhaps confusion and pick one over the other but don't necessarily pick the best one. Indeed, one 
would argue it's almost impossible to pick the best one, noting it's a fund moving forward that does its own things. 

Ms Macnamara:  Certainly even in my own life I have examples. People know I work in superannuation and 
so they ask me what funds they should put their employees into. 

ACTING CHAIR:  I hope you're not giving unlicensed financial advice. 
Ms Macnamara:  And I tell them that I cannot provide that kind of advice. But I think that is an important 

point. It's a little bit outside the scope of this bill, but we do need to ensure that we're moving into a world where 
no-one is defaulted into a poorly performing fund. 

Senator PATRICK:  Sure, but maybe if the bill grants a choice, which I think most people in principle would 
have no problem with, noting the choice's aim ultimately is to get the best results, should there be additional 
amendments that ensure that, given that choice, there is additional assistance in exercising that choice? Is there 
something that could be done to ensure that, given a choice, a better choice can be made? 

Ms Macnamara:  I think that's something that a lot of people would deal with today. Most people do have 
choice of fund, and there are avenues available if they're looking for additional support or advice in making that 
choice. They could seek financial advice. There are a large number of comparison websites and information about 
funds' performance. We have MySuper product dashboards that are supposed to make it easier for people to 
compare products. So I think that there are a range of measures in place. If you're wanting to see something more 
structured in place, I think that would need to be a broader issue, not something that is confined to the people that 
we're talking about in this bill. 

Mr Potter:  Yes, because that would actually affect a large part of the workplace, whereas what we're talking 
about here is up to one million people who are unable to exercise choice, but the rest of the employees—it would 
be many millions more—would be affected by any change to try and structure their choice of fund. 

Senator PATRICK:  The burden of my question really goes to: you can give people a lot of choice but then 
they can go on to make a rotten choice if not well advised. My own understanding of some of these comparison 
sites is that they're very limited in presenting the comparisons. For example, as you mentioned, choices of 
insurance might not be suitable, even though that's part of a particular package. Do you have a view on whether 
these comparison sites are truly useful? 

Ms Macnamara:  I think it depends on what information you're looking for. I'm not going to say that those 
sites are not useful. Certainly they fulfil particular roles. But, at the end of the day, they are not necessarily 
comparing all information on a level footing. They're not necessarily, as you say, providing all of the information 
about each product. If someone did want specific advice about insurance arrangements because of particular 
concerns that they have, that's probably when we'd suggest someone access financial advice in order to make sure 
that they're getting what they want out of their superannuation. 

Senator PATRICK:  How much does that financial advice cost? What would it cost me to go and seek some 
advice on a choice of superannuation? 

Ms Macnamara:  I couldn't tell you specifically on choice of superannuation. I believe it's around an average 
of $3½ thousand to get a full suite of advice. If you go to a financial adviser about all of your financial affairs, and 
your insurance could be part of that, that generally costs about $3½ thousand. That's obviously quite expensive, 
and that's something else that we do have concerns about. 

Mr Potter:  But that's quite beyond the scope of this legislation. 
Senator PATRICK:  It's not, in the context that the legislation allows for a choice, but that choice might not 

be informed, because, in order to make an informed choice, you need to spend $3½ thousand. 
Mr Potter:  Well, there are a lot of other things going on in the superannuation system and the financial advice 

system. We're trying to focus on the issues raised in this particular bill. 
ACTING CHAIR:  I'm trying to get to the number there. You're talking about one million who can't choose. 

Is that right? 
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Mr Potter:  Up to one million. We're relying on the government's figures here. We don't have our own. You 
might have some issues with those numbers. 

ACTING CHAIR:  So it is up to one million. These are people who are using this effective loophole in the 
2005 laws. Is that right? 

Ms Macnamara:  I don't know if I'd characterise it as a loophole, but absolutely. Currently the laws allows for 
there to be a clause in a workplace agreement. 

ACTING CHAIR:  And what would you call it? 
Mr Potter:  A provision in the law. 
Ms Macnamara:  Yes. 
ACTING CHAIR:  That's very good of you. The main question is: what is the motive behind those who want 

to keep this arrangement which I think is a loophole in place? What do you think is driving that? You're closer to 
the market than we are, so I think you'd have a view. 

Ms Macnamara:  I hesitate to speak to the motivations of other groups. 
ACTING CHAIR:  That's okay. You shouldn't feel hesitant. 
Ms Macnamara:  I know that one of common arguments is that it does allow for individuals within those 

workplaces to get a better outcome than they otherwise would. I think the experience with the Kmart agreement at 
the Fair Work Commission shows that that's not necessarily the case. We also know that financial services council 
members provide default workplace superannuation products to a wide variety of workplaces. Many of those 
workplace plans do have things like fee discounts, tailored insurance and insurance discounts, and none of those 
restrict choice. 

ACTING CHAIR:  I take you back to the question. Do you have a view on the motive driving the people who 
want to keep this system in place? 

Ms Macnamara:  I think there is a range of factors. I think the way that the superannuation system is closely 
tied to the industrial relations system does create some conflicts of interest where there are certain groups—
largely unions—who have standing at the Fair Work Commission that other people don't have, so they have 
additional power in these circumstances. As to their exact motives, I wouldn't want to speak to that. 

Mr Potter:  Yes, we wouldn't want to comment on that. 
ACTING CHAIR:  I'm sure. 
Senator McALLISTER:  Do you accept that people participating in this debate participated in good faith? Is 

that your evidence? 
Mr Potter:  We're only here to represent ourselves. We're not going to make any comment on the motives or 

otherwise of anybody else appearing before this inquiry. 
Senator McALLISTER:  Thanks. 
ACTING CHAIR:  That's a good question. 
Thanks for your submission. It outlines the issue quite well. I see you talk about having a carve-out for defined 

benefit. 
Ms Macnamara:  We do mention defined benefit in the submission. 
ACTING CHAIR:  Do you want a carve-out or not? 
Ms Macnamara:  It's not something that is— 
ACTING CHAIR:  It's in your submission. 
Ms Macnamara:  If you'll let me finish. It's not something that is of particular concern to our members. Our 

members don't really operate open defined-benefits schemes. We understand that there are different 
considerations with defined-benefits schemes and that these schemes may require some kind of different 
arrangement, but as to exactly what that looks like— 

ACTING CHAIR:  You don't have to be— 
Ms Macnamara:  It's not something that directly impacts our members, but the funds involved should be able 

to speak to you in detail. 
ACTING CHAIR:  Okay. How many superannuation funds are members of your organisation? 
Ms Macnamara:  I believe it is 12 or 13 currently. I would have to confirm that. 
Mr Potter:  I think that's the number of trustees. 
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Ms Macnamara:  Yes. 
Mr Potter:  The number of funds would be larger. 
ACTING CHAIR:  Are any of your members members of the various other superannuation bodies? 
Ms Macnamara:  Yes, we have a significant crossover with ASFA, the Association of Superannuation Funds 

of Australia. 
ACTING CHAIR:  Can you please provide it on notice? There are so many of these bodies; I wonder what 

they all do. 
Mr Potter:  I'm not sure we would be able to do that. 
ACTING CHAIR:  Can you take it on notice? 
Mr Potter:  Yes. We can look at what we can provide. 
ACTING CHAIR:  Thank you. That is very good. Thank you very much for your time. 
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MITCHELL, Mr Joseph, Workers' Capital Lead, Australian Council of Trade Unions 

[09:29] 
ACTING CHAIR:  Welcome. Thank you for appearing before the committee today. I remind all witnesses 

that, in giving evidence to the committee, they are protected by parliamentary privilege. It is unlawful for anyone 
to threaten or disadvantage a witness on account of evidence given to a committee, and such action may be treated 
by the Senate as contempt. It is also contempt to give false or misleading evidence to a committee. 

If a witness objects to answering a question, the witness should state the ground upon which the objection is 
taken, and the committee will determine whether it will insist on an answer. If the committee determines to insist 
on an answer, a witness may request that the answer be given in camera. Such a request may be made at any other 
time. I would also like to advise witnesses that answers to questions on notice should be sent to the secretariat by 
Monday 16 March 2020. I invite you to make a brief opening statement should you wish. 

Mr Mitchell:  Thanks very much for the opportunity to speak with you today. This bill is part of the 
government's ongoing campaign to reduce the rights of working people. The government has continually 
undermined working people in the workplace, and again they are attempting to restrict what workers can bargain 
for. The government, through the building code in addition to this bill, has cut away workers' rights to bargain for 
apprentice ratios for full-time work and for free access of health and safety representatives. Through some of the 
most restrictive proposed legislation in the world, the government has sought to deregister unions, and now they 
are chipping away at workers' rights to bargain for superannuation. Workers bargain for a single fund or a set of 
funds in their agreement where they know it is in their best interests to do so, as workers do with every union 
agreement. 

This bill shows the government's priorities for superannuation. Rather than removing poor-performing, bank 
owned funds from the system, rather than tackling unpaid super and rather than acting to improve women's 
superannuation outcomes, the government is looking to give the bank owned funds their No. 1 on the wish list. 

Construction workers, university workers, electricians and truck drivers are among many other workers who 
rely on their superannuation fund for appropriate insurance, ensuring their super is paid in full, on time and for 
unquestionably good deals. When workers bargain for a single fund, they are more likely to be in a good fund 
than a poor fund. The McKell Institute of Victoria's submission shows that, when workers are in a single-fund 
workplace, 97 per cent of the time they're in a well-performing fund. This is compared to 77 per cent of the time 
with an unrestricted agreement. This is because workers bargain for industry funds. 

Industry funds outperform the for-profit, bank owned funds on average, which leads to tens of thousands of 
dollars more in retirement. Funds are only able to launch recovery action for unpaid super when employees have 
signed an agreement with the fund. Industry fund services is a not-for-profit collective vehicle which pursues 
unpaid super on behalf of industry funds and because workers bargain overwhelmingly for industry funds in their 
enterprise agreements. Where employers wind up and super is left unpaid, IFS works to recover superannuation 
for workers. IFS recently recovered $163,000 from one employer for 68 staff at a company which wound up. This 
was made substantially easier because these workers bargained for only Cbus to be included in their EBA. 
Because IFS only represents industry funds, those in retail funds have to go through the tax office, where process 
is slow, ineffective and opaque, especially when the company is insolvent. 

Workers often bargain for a single fund because it's the only fund which is appropriate for their industry. 
Transport workers are the most likely workers to die at work. Twenty-eight per cent of all workers killed at work 
worked in transport, and 92 per cent of road deaths involve freight. Insurance offered through TWUSUPER is 
often the only insurance which transport workers are eligible for; due to their high risk, they're often excluded. I 
understand TWUSUPER will be here later to discuss that. Workers bargain for UniSuper, Cbus, LUCRF and 
TWUSUPER, among other funds, because they are funds which represent them and cater for them. General retail 
products pushed by banks, designed for office workers in nine to five jobs are not and will never be appropriate 
for these workers. The bill would only open up the door for more bank product pushing. 

Should the bill pass, some superannuation funds would need to re-evaluate how and if they could offer their 
products. UniSuper is one of the best performing super funds in the country. It offers one of the rarest and most 
valuable retirement products available, which is an open defined-benefits scheme. This is an incredibly generous 
product which guarantees retirement incomes for life, and that is why the National Tertiary Education Union 
bargains for this fund for their workers. Its viability is centred on longevity risk of each member and the fact that 
it is compulsory. If workers were to choose to be a member then this would be evidence of self-selection into the 
fund and thus would increase the risk of the product failing. 
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Should the bill pass, the fund could seriously reconsider the offering of the product to its members and 
potentially close off entry to one of the most beneficial outcomes for hundreds of thousands of members. The 
ACTU opposes this bill and is seeking amendments which would protect workers in circumstances where they 
would be better off having a single fund. 

Senator McALLISTER:  Can I start with some of the arguments that you've alluded to in your written 
submission and also in your remarks this morning, Mr Mitchell. Can we just talk through in a little more detail 
why recovering unpaid super is easier when workers in a workplace or an industry are in a single fund. 

Mr Mitchell:  A worker can only go after unpaid super if they know it's been underpaid, and the monitoring of 
workplaces is so much easier when there is one fund in the workplace. Recently Cbus launched an app which 
allows its members to check on the spot whether or not their super payments are coming through on time and in 
full. This can only happen if there is one fund in the workplace. Funds, especially industry funds, are improving 
constantly their compliance regime. They work with unions, workers and employers to determine the risk of an 
employer underpaying super. If that employer is suddenly not paying anything at all or paying a substantial 
amount less then there are opportunities to make representations to that employer which otherwise wouldn't be 
able to happen if it was a single worker in a single workplace in a dispersed set of funds. When workers bargain 
for a single fund, they do it in industries which are more likely to rip them off. So blue-collar workers are the 
most likely workers to be underpaid super. That's why you see unions like the Electrical Trades Union bargain for 
single funds in their workplaces. 

Senator McALLISTER:  The example you gave then of a collaborative approach between the fund, the 
employers and the unions in developing what you might describe as soft mechanisms for compliance, like an app 
or improved innovation, is one lever by which compliance might be easier if there's a single fund. You mentioned 
in your opening statement another lever, which is the legal mechanisms by which underpayment may be pursued. 
Can you just explain that in a little more detail. 

Mr Mitchell:  Superannuation funds don't have the right to pursue their members' unpaid super unless there's 
an agreement between the funds and the employer. This is in the case of insolvency as well as just generally if the 
business is still operating. Where a union and workers have bargained for a fund, usually that would mean that the 
employer has signed an agreement with the fund to pay superannuation in full and on time. Without this contract, 
a superannuation fund can't engage and can't make representations on behalf of their members. 

Senator McALLISTER:  Is it your evidence that this bill compromises the ability to make agreements of that 
kind that allow workers to enforce their entitlements through their union or through their fund? 

Mr Mitchell:  It definitely does. You as a workforce are only able to require an employer to make one of these 
agreements if you force them onto a fund and if you require that your fund is the one that is paid into. If an 
employer is able to disburse their superannuation payments through 10 or 20 funds, it makes it so much harder for 
each fund to get an agreement with that employer. So the legal mechanisms are reduced. 

Senator McALLISTER:  The second thing I wanted to ask you about was your evidence at the top of page 3 
of your written submission. That goes to industry-specific features of offerings by particular funds that reach 
beyond the new provision of superannuation and investment to also insurance and other features. Can we just talk 
about that in a little more detail, because I think the specific ways that funds have tailored their products to meet 
the characteristics of industry might not be well understood. 

Mr Mitchell:  Industry funds were founded to represent workers in their industries and to create products 
which are relevant for those workers. An excellently performing industry fund and excellent industry fund is 
Cbus, which offers some of the most affordable and high-value insurance to blue-collar workers in the country. 
They tailor their products to building workers and their careers. They have advice centred around, and their 
services centred around, delivering for construction workers and workers in the construction industry. This is 
something that can only happen where the industry fund has an industry basis. That's why they're one of the most 
commonly bargained for funds in the workplace agreements. Funds like TWUSUPER offer insurance which 
otherwise transport workers would be excluded for. They're some of the highest risk workers in the country. They 
suffer higher rates of injury and death at work and they need an insurance offering which is appropriate for them, 
and it can only happen if there is a transport workers industry specific fund. 

Senator McALLISTER:  There is some criticism in that example that the performance of that fund is not as 
strong as it might be. Is there a response to that that you'd like to place on record? 

Mr Mitchell:  It is performing above average for funds. It's performing better than most bank owned super 
funds, and it definitely wasn't hauled before the financial services royal commission for charging fees to the dead. 
In terms of that being the lowest possible bar, TWUSUPER performs very well. It's continually improving its 
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performance and, as it grows and gets better scale, it's getting better performance, but I'm sure they'll be able to 
speak better to that. 

Senator McALLISTER:  Mr Mitchell, I asked the previous witnesses whether they were aware of any 
empirical dataset that suggested that employees making choices as imagined by legislation of this kind place 
themselves in funds that performed better than employees who remain in default funds or in funds that have been 
bargained for by their union. Are you aware of any dataset which suggests that choice outperforms in terms of 
actual outcomes for members? 

Mr Mitchell:  I'm not aware of any dataset that shows that choice outperforms default status or where a worker 
makes no choice. I'm aware of research that ISA conducted several years ago showing the opposite—that workers 
defaulted into the system were actually better off than workers who had actively made a choice, and I'm aware 
that the McKell Institute has found that workers in a set of agreements or a single set of funds are better off than 
workers in an unrestricted set of funds. 

Senator McALLISTER:  Thanks very much, Mr Mitchell. 
Senator PATRICK:  I'm a bit curious as to your broad, sweeping remark that the bill removes rights. In some 

sense it provides a right to choice. I'd like to explore with you what would happen in the circumstance this bill 
were to pass. Does that in any way fetter the ability of a union to then advocate amongst its members for a 
particular fund, in some sense presenting a collective choice to the member once this legislation is passed? 

Mr Mitchell:  The bill does remove the right for workers to bargain for a specific clause in the agreement. So, 
if it passed, it would remove the right for workers to bargain for that clause. 

Senator PATRICK:  Could they not come together as a collective and bargain with the superannuation fund 
and, in effect, offer perhaps a better product than otherwise could be obtained without limiting the choice of 
others to perhaps go and make different choices? 

Mr Mitchell:  Some agreements do something very similar to what you are describing. For example, the 
Transport Workers Union is bargaining for a set of agreements at the moment and in those agreements provides 
for periods to opt out of the fund, which provides for both in terms of allowing workers to bargain for a fund in 
the agreement but providing for opt-out provisions if there's a particular worker who doesn't want it. Similarly, the 
NTEU will describe later today how there are opt-out provisions within their agreements. These are good 
mechanisms and are probably a compromise to the position you're describing, which is workplaces as they are 
having an unfettered choice for everything or collective positions taken where there's a clause in the agreement. 

Senator PATRICK:  You say that a resolution to this could be an alternate or an amended bill that permits a 
super fund to be nominated in an EBA but with an opt-out provision? 

Mr Mitchell:  That could be explored. I think it would be interesting to see how that would be presented. 
Similarly, there is an amendment that we would advocate for, which is one that was put in the last parliament, 
which allows the Fair Work Commission to make a ruling over a clause as a line item, essentially saying, 'Are 
these workers better off for having this kind of restriction in their agreement?' That would take into account, in 
our mind and in the previous parliament's amendment's mind, whether or not the insurance is appropriate for 
workers—like in the TWUSUPER case, where there is no affordable insurance offering in the same way—or 
whether or not those employers are at a higher risk of unpaid super. It would be an ability for the Fair Work 
Commission and an independent tribunal to make a ruling saying, 'In this case, and for this agreement, we believe 
that the workers are better off.' Perhaps, as part of that amendment, we can explore ways to say that if the clause 
has a way to deal with multiple accounts that should be considered in that clause's favour. If it doesn't, it should 
be to the detriment of that clause. 

Senator PATRICK:  Is there any cost to the employee—I'm not saying there should or shouldn't be a cost or 
that it might not be unreasonable—for the union, who is engaged in the negotiation for their research and work, in 
respect of the choice of super fund? Or, indeed, does the super fund in some way pay or provide some sort of fee 
or remuneration to the union in these circumstances? 

Mr Mitchell:  No, there's no quid pro quo for these sorts of arrangements. Unions bargain for them only when 
they think that those workers are better off for it, in my experience. 

Senator PATRICK:  So it's in some sense covered in the union fees; is that what you're saying? 
Mr Mitchell:  It's essentially part of what you pay your union dues for. If I were a member of the TWU, there 

would be no additional cost for the member in bargaining for a  particular super fund. Similarly, if there were no 
clause there would be no reduced cost. 

Senator PATRICK:  But aren't there payments made by some super funds to unions? 
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Mr Mitchell:  Those payments are separate to whatever industrial outcomes that union can achieve; that might 
be for sponsorship, for conferences and for things like that, but nothing for this. 

Senator PATRICK:  But does it not create a conflict of interest in that you're making a choice to go with a  
particular super fund that happens to also pay back to that union for other things? Doesn't that create a conflict in 
some way? 

Mr Mitchell:  I don't think so. I don't think there is a conflict there. The union bargained for those clauses 
before the fund had the ability to make sponsorship payments, for example. The Transport Workers Union had 
been bargaining for TWUSUPER well before it received its first contribution. These funds are governed by the 
employer groups and the unions. Usually, in terms of transparency of payments, there is an incredibly high 
amount of rigour associated with those; those are audited by ASIC and APRA. They were even examined by the 
financial services royal commission and found to be perfectly reasonable. There is no quid pro quo in these 
arrangements. 

Senator PATRICK:  Thank you; that's helpful. This goes to questions asked by Senator McAllister of the 
previous witness: it appears there are no real statistics—and I note the government hasn't made a submission in 
relation to this bill, which I find very unusual—that show the ratio, as we were talking about before. There might 
be a million people who are provided with a fund under an EBA, so they don’t have the choice, but it would 
appear that—mention's been made of 14,000 members who didn't get a better deal. They got a worse deal, in the 
context of a million. It was close to a million that got a better deal. Are there any statistics on that at all? 

Mr Mitchell:  The McKell issue, using the APRA heatmaps as its guide to whether or not a fund is performing 
or not performing. 

Senator PATRICK:  Sure, but in terms of quantums of members.  
Mr Mitchell:  So the total number of members— 
Senator PATRICK:  What I'm saying is—the argument is that you make a choice or you give the employee a 

choice but, because of the complexities and the time and the number of choices, they go on to make a bad choice. 
I just wonder if there are any studies around that show that under the current regime, in general, people would be 
better off than if they made their own choices? 

Mr Mitchell:  Unless I'm misunderstanding the question, I think the McKell Institute submission covers that. 
The ISA submission covers the total amount of workers affected by the bill, where ISA put that 1.9 per cent of 
workers are affected by this bill and 97 per cent of workers covered by this sort of arrangement go into a better 
fund. I don't know if I can answer the counterfactual, what decision those workers would make if they weren't in a 
compulsory fund. I'm not sure how to answer that. 

Senator PATRICK:  That's fair that you can't. 
ACTING CHAIR:  One of the issues we have, in wading through these policy areas in super, is getting past 

self-interest. And there is, I have to say, a lot of privilege in this system. Maybe you can take us through your 
view on who created super? 

Mr Mitchell:  Unions. 
ACTING CHAIR:  Do you think that, therefore, justifies a large amount of distributions to be made back to 

unions as a result? 
Mr Mitchell:  That's not how the system works. There's not a return on investment or there's not a profit 

motive. All industry funds are not for profit. That'd be like saying that banks can't have bank accounts. 
ACTING CHAIR:  According to AEC data, over the last 10 years there's been in excess of $60 million in 

payments made from super funds into the unions. I note your answer before. You said this is all for sponsorship of 
conferences or something. What are those payments for? 

Mr Mitchell:  Sponsorship of conferences or events. 
ACTING CHAIR:  That's a huge amount of money. 
Mr Mitchell:  I mean, those are commercial agreements reached. I can't comment on what's a reasonable 

value, other than the fact that unions are the largest member representative organisations in Australia. We 
advocate and are some of the most effective advocates for working people. We're definitely the most effective 
advocates for working people: 1.5 to two million members and growing, access to workers with better than 
average wages because they're members of unions. There are pretty good commercial reasons for these 
agreements. 
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ACTING CHAIR:  I guess the question is: do you accept that there is at least a perception of a conflict of 
interest, when you come into these policy debates and argue for the status quo, when there's a significant transfer 
of money occurring under the current system? 

Mr Mitchell:  No, I don't, and we're arguing— 
ACTING CHAIR:  You don't even accept that there's a perception of conflict? 
Mr Mitchell:  No, because we're arguing for workers' rights to bargain for what they want to see in a 

workplace. Some workers don't bargain for this agreement, Some unions don't bargain for this. But some unions 
do and they rely on it for the effective operation of whether or not super's paid in full and on time. 

ACTING CHAIR:  In terms of the $60 million that's been captured under the AEC returns, does any of that 
money come back to the ACTU or does it stay with the individual unions? 

Mr Mitchell:  No. The sponsorship that is paid to unions through commercial agreements stays with these 
unions. 

ACTING CHAIR:  So it doesn’t come back up. There's no additional payment made to the ACTU as an 
umbrella body. 

Mr Mitchell:  No. Affiliation fees to the ACTU are separate. They're determined separately to commercial 
agreements. 

ACTING CHAIR:  The main question for this committee is: what is driving the anti-choice agenda? Maybe 
you can summarise it again, in your words, why you don't think Australians should be able to choose their own 
super fund. 

Mr Mitchell:  Well, Australians are engaged in a collective choice, and that's the principal difference and the 
paradigm difference—that there are choices and there are collective choices. 

ACTING CHAIR:  But what about people who want to choose a fund? What do you say to those people? Do 
you say, 'You're wrong'? 

Mr Mitchell:  It's part of a collective choice, as any agreement is. Some people might not agree that there are 
maternity leave provisions or extra leave for women as part of a workplace agreement. But you engage in a 
collective process, you engage in a workplace democracy and you come to a position as a collective. 

ACTING CHAIR:  Are you aware of the general direction of where consumer markets are going? We've got 
this thing called open banking now. Are you across that? 

Mr Mitchell:  I've heard of open banking, but I'm not familiar with it. 
ACTING CHAIR:  The general approach of most governments now across the world is to give people more 

choice so that they can direct and run their own affairs. Do you think it's a sustainable position for you to argue 
that workers shouldn't be able to choose their own super fund? 

Mr Mitchell:  I'm saying that workers should be able to engage in collective choice, and the bill says that 
they're not allowed to do that. 

ACTING CHAIR:  Okay, but I'm going to pick you up on that, because it does not say that. What this bill 
says is that you can still have a super fund in an enterprise agreement. You can still, in your words, collectively 
bargain. 

Mr Mitchell:  But you can't bargain for the fund, a single fund. 
ACTING CHAIR:  No, it means you can't lock people in, which is very different. So, it's not true to say that 

this bans collective bargaining. 
Mr Mitchell:  It bans bargaining for a specific clause, and we wouldn't want to see any kind of bill passed that 

would restrict workers and employers from coming to an agreement in collective bargaining. 
ACTING CHAIR:  But hang on: if this bill is passed, you could still bargain with a union group and an 

employer group and have an agreed default fund in an enterprise agreement, couldn't you? 
Mr Mitchell:  You could agree for a default fund. Some unions do that. You would restrict workers from 

making this choice. 
ACTING CHAIR:  No, it would lock workers in. 
Mr Mitchell:  I think the bill explicitly removes a provision or outlaws a provision in an EBA. The intent of 

the bill is to restrict what workers can bargain for. 
ACTING CHAIR:  Let me try it this way: under this bill, can a workplace and a union agree on a default fund 

in an enterprise agreement? 
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Mr Mitchell:  Yes. 
ACTING CHAIR:  Okay. Is that your definition of collective bargaining? 
Mr Mitchell:  I think we're both saying that workers can bargain if the bill passes, right? But what I'm saying 

is that this bill would restrict the rights for workers to bargain for a particular thing in this instance. 
ACTING CHAIR:  Yes, but they can still bargain. They can still have a default fund in the enterprise 

agreement. 
Mr Mitchell:  They can still have a default fund, but they can't have a single fund or a set of funds. 
ACTING CHAIR:  Well, you can't have a no-choice fund—yes. You have to have everyone in. It's your 

prerogative to argue that position. I don't think it will work too well in the court of public opinion. I just want to 
ask you about this TWU matter that Senator McAllister raised. Relative to other industry funds, it hasn't 
performed as strongly. Is it really a fund you want to lock everyone into? 

Mr Mitchell:  It's an excellent fund that offers a product that otherwise can't be offered, in terms of insurance 
offerings—and very affordable insurance offerings for— 

ACTING CHAIR:  But why can't the insurance be offered? Let's just walk through this. If a workplace can 
agree on a default fund in an enterprise agreement, because the union and the employer are happy, they can still 
have default insurance, tailored for that workplace. 

Mr Mitchell:  Essentially the number of workers means you can get a better deal as a fund for insurance. The 
scale gives improvement. When there's an industry-specific solution—TWUSUPER creates insurance products 
and insurance offerings; it does perform quite well—when it creates these products for transport workers then 
that's the fund transport workers should be in and want to be in. 

ACTING CHAIR:  But it doesn't take away the ability to have tailored insurance. 
Mr Mitchell:  This bill? 
ACTING CHAIR:  Yes. 
Mr Mitchell:  Well, it definitely undermines that. It undermines the— 
ACTING CHAIR:  It doesn't take it away. 
Mr Mitchell:  But it undermines it. 
ACTING CHAIR:  Okay. I'll finish on this point. If this bill passes, can you still have a default fund in an 

enterprise agreement? 
Mr Mitchell:  Yes. 
ACTING CHAIR:  And can you still have workplace-tailored insurance? 
Mr Mitchell:  Yes. 
ACTING CHAIR:  Okay. Thank you very much. 
Senator PATRICK:  Could you explain the process that you would go through in terms of reaching an 

agreement on a super fund. Is it that a group of people works together to negotiate and it is then taken back to all 
members to vote on? How does it work? 

Mr Mitchell:  In terms of negotiating an enterprise agreement, it depends on the union. Some unions have 
workplace-specific committees of management and bargaining teams, and some unions have a more centralised 
bargaining team. Those bargaining teams and those branch committees of management are always made up of 
volunteers and members of the union who are working at that workplace, and they draw up the kind of EBA that 
they want to see. While they're going through what they want to bargain for in terms of wage rates, sick leave and 
maternity leave provisions they look at the superannuation clause and see what fund they want to be a part of. 
That goes through the branch committee of management and gets taken back to the members, and the members 
vote on it as a democracy. 

Senator PATRICK:  You say that happens in all circumstances. Can there be a circumstance where the 
committee itself makes the decision and so, in effect, has a proxy for the members? 

Mr Mitchell:  All members have to vote on each agreement; there isn't an agreement which is voted on 
separately to the members. In the end, in every final approval of an agreement, the members of that workplace, 
whether or not they are union members, have to vote on it. 

Senator PATRICK:  Thank you. 
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Senator McALLISTER:  I want to come back to the question of performance. You mentioned the McKell 
Institute's research, and I'm conscious that Rice Warner also did some research around the impacts of member 
switching. Both of those pieces of research suggest that when we compare individual choices with collective 
choices the outcome tends to be stronger, in terms of financial performance, on the collective choice side. It's a 
curious anomaly because of self-interest, as someone made reference to earlier—at least you know it's trying. 
Why is that the collective choices, from an economic perspective, seem to produce stronger outcomes both in 
terms of minimising fees paid and actual performance of funds? 

Mr Mitchell:  When you go through a collective choice process you choose, as a collective, what kind of fund 
you want to go for, and overwhelmingly these are industry funds—and industry funds have lower fees and better 
performance. When you go through an individual process you can be clouded by a whole bunch of marketing 
which is misleading or advice which is conflicted. When you democratise decisions like this there are far fewer 
places to hide for a particular fund or for a particular outcome. They are scrutinised by tens to hundreds of people 
in a workplace. That's why better funds are chosen on a collective basis. Usually they're chosen as industry funds, 
and you know you can get a better deal in that case. 

Senator McALLISTER:  The McKell Institute conclude their letter to us by saying: 
If passed, the Bill would effectively inhibit one form of choice, collective or group choice, in favour of another, individual 
choice, without clear evidence that the latter is more effective in driving better outcomes. In doing so, it will put more 
Australians at risk of ending up in an underperforming fund and perhaps more importantly limit mechanisms for ensuring 
ongoing accountability of and improved performance by superannuation funds. 
Is that analysis similar to the analysis that the ACTU would make around this problem? 

Mr Mitchell:  Yes. The McKell Institute have come to the same position that we have, which is that when 
engaging in collective choice workers make great decisions. 

Senator McALLISTER:  Thank you. 
ACTING CHAIR:  Thank you, Mr Mitchell. 

Proceedings suspended from 10:04 to 10:15 
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O'HALLORAN, Mr Xavier, Director, Super Consumers Australia 

SINCLAIR, Mr Cameron, Senior Policy Adviser, Super Consumers Australia 

ACTING CHAIR:  Thank you for appearing before the committee today. I remind all witnesses that in giving 
evidence to the committee they are protected by parliamentary privilege. It is unlawful for anyone to threaten or 
disadvantage a witness on account of evidence given to a committee and such action may be treated by the Senate 
as contempt. It is also contempt to give false or misleading evidence to a committee. If a witness objects to 
answering a question, the witness should state the ground upon which the objection is taken and the committee 
will determine whether it will insist on an answer. If the committee determines to insist on an answer, the witness 
may request that the answer be given in camera. Such a request may be made at any time. Witnesses should be 
aware that answers to questions on notice should be sent to the secretariat by 12 noon Monday, 16 March 2020. I 
now invite you to make a brief opening statement.  

Mr O'Halloran:  Super Consumers Australia does support allowing Australians to choose their own 
superannuation funds. We urge senators to pass the proposed Treasury Laws Amendment (Your Superannuation, 
Your Choice) Bill 2019 and give more Australians control over their retirement savings. In our submission, we 
focused on three problems: the prevalence of underperforming products, account duplication and inappropriate 
insurance. These problems have been clearly and repeatedly identified in previous parliamentary inquiries and 
independent inquiries, including those by the Productivity Commission and the Royal Commission into 
Misconduct in the Banking, Superannuation and Financial Services Industry.  

The consumer harm caused by underperforming funds has been exhaustively documented. The Productivity 
Commission estimated that a typical full-time worker in a bottom quartile MySuper product would retire with a 
balance of 45 per cent, or about half a million dollars, less than if they were with the top quartile MySuper 
product. In our own analysis, we found that, in the financial year 2018-19, almost 150,000 new super accounts 
were created in poor performing MySuper products. Being defaulted into one of these funds could lead to 
catastrophic retirement outcomes when combined with a denial of choice of fund. People with multiple accounts 
should be free to consolidate these multiple superannuation accounts and avoid paying additional sets of admin 
fees and insurance premiums. Again, the Productivity Commission estimated that unintended multiple accounts 
can leave a typical full-time worker six per cent, or $51,000, worse off by retirement. The ATO found that, in 
June 2018, almost 10 million people, representing 64 per cent of the population, had more than one 
superannuation account.  

This proposed legislation will stop many of these unintended multiple accounts from being created in the first 
place.  

At Super Consumers Australia we are strong believers in competition and we think imposing constraints on 
people's ability to make their own financial decisions damages this competition. It reduces incentives of super 
funds to deliver better outcomes for their members, it leaves people with higher costs and lower returns and it will 
leave people poorer in retirement. However, giving people choice alone will not drive competition in the 
superannuation market. We need to provide consumers with measures to break down information asymmetry and 
help people move into better-performing funds. We have made a number of recommendations in our submission 
about how giving people choice can be enhanced through a number of consumer protections, including the right-
to-remain test, which is a test proposed by the Productivity Commission to essentially weed out underperforming 
funds from the system. We have recommended the introduction of product dashboards, in particular for choice 
products, we've had them for MySuper products for a number of years, but on current timetables they are set to be 
delayed for about a decade. This makes it very difficult for people to compare between choice and MySuper 
products in simple, one-page product dashboards. It really undermines the gains that choice would give to people. 
We recommend that the timetable for choice-product dashboards be pushed forward to this year. 

We also maintain that there should be a comparative tool developed to help people assess the value of their 
funds compared to others, picking up on the recommendations of the Productivity Commission around how the 
default system could be further refined through measures such as the best in show, and we recommend there that 
ASIC could be adequately funded to develop such a tool. 

We're pleased to see that the antihawking legislation is progressing to its timetable. We think this is another 
important consumer protection to help people make appropriate choices in the superannuation market. I'll leave it 
there and open to questions. 

ACTING CHAIR:  Thank you very much. Senator McAllister, do you want to kick us off? 
Senator McALLISTER:  Sure. Thanks very much for your submission. It goes to the heart of the question 

engaged by the legislation, which is: are the reforms proposed likely to improve the performance of the 



Monday, 9 March 2020 Senate Page 15 

 
ECONOMICS LEGISLATION COMMITTEE 

superannuation system as a whole and with outcomes for members? You come down on one side of that question 
pretty resoundingly with an argument that, at the risk of verballing you, runs along the lines of: if people had 
more information, they would make better choices. 

Mr O'Halloran:  I wouldn't put it quite like that. I think there is an extremely strong case for assisted and 
guided decision-making in superannuation. I think if we leave it to a free-for-all, we know there are some pretty 
significant limits on consumer decision-making and they will not end up in good funds. That's why we've 
recommended a number of consumer protections that we think would complement and improve CHOICE in the 
superannuation market. 

Senator McALLISTER:  I've asked all the witnesses so far if they're aware of any empirical data which 
suggests that people actively choosing produces better outcomes than people either defaulting into a fund as a 
consequence of bargained outcomes or being compelled to join a fund as a consequence of bargained outcomes. 
Are you aware of any dataset that points to that producing a better outcome? 

Mr O'Halloran:  I think the McKell Institute tries to get at that, but the problem they're confronting is they're 
looking at the status quo, which I agree is not an ideal situation for a consumer to understand what a good-
performing fund is and what insurance might be appropriate for them. Again, that's why we've made a number of 
recommendations about how that could be made easier for consumers. Left entirely to their own devices, due to 
poor levels of financial literacy and due to disengagement with the market, there's a real potential that people will 
end up in poor-performing funds. 

Senator McALLISTER:  As you know, I'm interested in these concepts of financial literacy as a response to 
these challenges because behavioural economics seems to tell us something about the limits of human decision-
making. I think you might even go to it in your report. When people have to think about complex products with 
multiple features that run over long periods of time and interact in complex ways both with workplace systems 
and then retirement systems, there's a lot for people to process, isn't there? 

Mr O'Halloran:  Yes, that's right. The research you are referring to is a reference we made to an ASIC report 
on disclosure that was released last year that looked at the quality of consumer decision-making once they had to 
consider two to three factors. They said, once you got to that point, anything beyond that becomes quite complex 
and leads to poor decision-making overall. It was a nail in the coffin for disclosure as an adequate consumer 
protection, and I would say that's particularly so in the superannuation market. 

Senator McALLISTER:  It points to the limitations of disclosure as an exclusive mechanism for consumer 
protection. 

Mr O'Halloran:  That's right. 
Senator McALLISTER:  The research is a little older now, but Rice Warner did some analysis for industry 

super association a few years back which indicated that, when people actively chose, as evidenced by swapping or 
switching, on balance the majority of those people who swapped or switched ended up paying higher fees—or at 
least more people ended up paying higher fees than lower fees—and they ended up switching into funds that 
provided them with poorer performance. My concern is that this entire frame, from government's perspective, 
seems to be predicated on the idea that just involving individuals in choice will be enough to improve 
performance. You advocate for this legislation to be passed, but you also advocate for a range of different 
consumer protection measures. Why should we pass this legislation in the absence of the consumer protection 
measures that you advocate for being in place? 

Mr O'Halloran:  Looking at the status quo, I think a lot of the protection that already exists will continue to 
exist. For example, people will be able to select default funds and, as we know, something like two-thirds of 
people end up in their default fund anyway. So, to the extent that the default system is protecting people currently, 
a large majority of those will continue to be protected by the system. Our concern falls with those who are denied 
choice who may be in a poor performing fund and have no capacity to get themselves out of that fund or who may 
want to switch funds for a range of other reasons. I think looking at performance alone is somewhat limiting. 
There are other factors that go into a superannuation product, like insurance and the ease of use. There may be 
other factors around the range and options that people might want to invest in as well. Definitely, performance is 
going to be the overriding factor in all of that, but there are other reasons why people make decisions outside of 
pure performance. In some cases, that needs to be respected, and I think we point to a case study in our 
submission again where someone wanted to go with another fund but had been denied that choice. The two funds 
were relatively similarly well performing, but that consumer had decided that the customer service was superior at 
the other fund. I think businesses should be rewarded for innovating and providing better customer service or 
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other aspects of their business model through gaining customers. By denying choice, you deny competition and 
stop that from happening. 

Senator PATRICK:  Noting that we've heard similar stories from various witnesses, the bottom line for you is 
that you can see some negatives or it's all fully supported or on balance— 

Mr O'Halloran:  On balance, we see this as a positive. As I said, we've recommended various ways we think 
it could be made even better, but, on balance, this is going to lead to a better outcome. 

Senator PATRICK:  Having heard what you've said, I don't think I have any questions. 
ACTING CHAIR:  Thank you very much for your submission and your appearance today. The previous 

witness said that this bill would result in a ban on enterprise bargaining. I'm not sure whether you were here for 
that, but I tried to step him through what would still be possible under this bill. 

Senator McALLISTER:  You should be fairer to the witness. I think he said that it was a limitation on what 
people could bargain for—not a complete ban. 

ACTING CHAIR:  Actually, the submission says 'a ban on bargaining for super'. 
Senator McALLISTER:  Bargaining for super, yes—but not enterprise bargaining as a whole. 
ACTING CHAIR:  I think you'll find the transcript of the hearing will show that he conflated the two terms. 

You will still be able to have a default fund in an enterprise agreement, right? 
Mr O'Halloran:  Yes, correct. 
ACTING CHAIR:  Do you think that's a reasonable idea? 
Mr O'Halloran:  Yes, I think it's reasonable. I think the history of consumer decision-making around complex 

financial decisions has shown that we need some kind of protections, like a default system, to help guide choice, 
and that's particularly so in superannuation. 

ACTING CHAIR:  There will still be the capacity for insurance at the workplace level, right? 
Mr O'Halloran:  Yes, that is correct. 
ACTING CHAIR:  Have you had a chance to go through the submissions to this inquiry? 
Mr O'Halloran:  Yes. 
ACTING CHAIR:  Your own amendments, although they may be good ideas, are hard to incorporate in this 

bill, but I can see why you've made them, because they're constructive. Other than your own amendments, are 
there other ideas that have been tabled to this inquiry that you think we should seriously consider? 

Mr O'Halloran:  I haven't considered in detail things like the exceptions that, say, UniSuper are talking about, 
but I think they make a reasonable case, from what I can see, without being across the intricate detail of it. But, 
no, there aren't too many others besides what we put forward that I would say I would strongly agree with. 

ACTING CHAIR:  That's excellent. Thank you very much. 
Senator PATRICK:  Just in relation to your statement about complex decision-making, what are the 

complexities? I agree that there are lots of choices and that always, in some sense, makes it hard. If there are three 
choices, it's easy. But, in terms of individual comparisons of one super fund against another, what is complex 
about that? 

Mr O'Halloran:  There are probably four or five different factors that could go into performance alone that 
someone would probably need to consider. The main ones obviously are things like the impact of fees, what the 
raw performance figures look like and also the risk rating associated with a product. Any study on consumer 
understanding of risk has shown that there's virtually no understanding of what it means, and that can have a 
really big impact. Someone heading towards retirement who's looking to protect more of the principal may be 
looking for a lower risk option in order to do that, and there's real variation across the industry as to what kind of 
offer might cater for that person's needs. The complete opposite may be true of someone who's starting out in 
their career and has a long time frame and can ride out bumps in the market. So that alone would probably 
handcuff people to not being able to make a good decision, but then once you factor in insurance, it gets even 
more— 

Senator PATRICK:  You're talking about the different schemes that exist within a fund—the growth fund 
versus the— 

Mr O'Halloran:  Even within default products, there's differentiation in those kinds of factors as well, which 
makes it complicated for people. 
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Senator PATRICK:  And that's not helped by past performance not indicating what future performance will 
be. 

Mr O'Halloran:  No—not helping at all. 
Senator PATRICK:  So you say there is complexity with five or six different factors, some of which are not 

well understood, which then have to be compared across a multitude of products? 
Mr O'Halloran:  Exactly. And insurance makes it even more complicated because you've probably got 100 or 

so factors. We've even heard from different financial advisers that they'll explicitly opt out from providing advice 
on insurance in some cases because they themselves don't understand the complexity of the products and a 
concern that they might not be able to recommend an appropriate product for someone. They are that 
complicated, which is not a good sign for the health of insurance— 

Senator PATRICK:  So, in some sense, you're then advocating that we give choice in a circumstance where 
it's really hard to make a good one? 

Mr O'Halloran:  Yes, and that's why we're advocating for other consumer protections. I think the default 
system, to the extent that it can protect people, will continue to, but denying choice to those for whom the default 
will not be appropriate is not the ideal way to go about solving this problem that we face. 

Senator PATRICK:  What do you say are the best comparison tools? I've just been looking at the APRA 
heatmap and, in some sense, maybe I'll walk away more confused, having looked at the heatmap. 

Mr O'Halloran:  That's unsurprising. It's not really designed for a consumer-facing audience. It's designed 
more for the fund trustees to get a picture of where they line up against their competitors and for the regulator to 
help in its regulatory role in assessing performance. For consumers, though, I would agree that there is a poor 
amount of information out there. Super Consumers Australia has tried to fill that gap, and we have a comparator 
on our website that looks at MySuper products and lines them up and allows people to rank them by different risk 
portfolios and by performance, so that gets part of the way to answering that question. But, I think, as I've said in 
the submission, there is a role for an independent body to take a bigger role in assessing what good performance 
is and communicating that back to consumers. 

Senator PATRICK:  Who is that independent body? 
Mr O'Halloran:  We've suggested it's ASIC. They've got a lot of experience in behavioural economics and, 

through their Moneysmart website, they are presenting a lot of information back to consumers around important 
financial decisions, and I think they could play a very helpful role for people in this. 

Senator PATRICK:  Not APRA but ASIC? 
Mr O'Halloran:  APRA is good at collecting the data, but I think ASIC is a little bit better at presenting it 

back to consumers. 
Senator PATRICK:  If it's a function, it doesn't really matter who it's assigned to. 
Mr O'Halloran:  Not necessarily—I agree. 
Senator PATRICK:  If APRA is actually collecting the data and, therefore, understands the meaning of that 

data, wouldn't they be the better body to task with providing a consumer-friendly comparison tool, or is that 
problematic because they're government? 

Mr O'Halloran:  No, I don't think it's a problem because they're government. ASIC is in the same way a 
government body. I just see the experience that ASIC has brought to financial literacy in its existing Moneysmart 
tool—it has in-house experience in developing these types of consumer-facing tools. I think if you were to go on 
their current experience, ASIC is better placed to produce that kind of service. 

Senator PATRICK:  How is one of these tools not financial advice? 
Mr O'Halloran:  The regulation around financial advice is quite complex. Broadly speaking, if you're 

directing someone to purchase or discharge of a specific financial product, that's financial advice. Merely 
presenting information about relative performance isn't financial advice. I think, though, that if we want to be 
serious about how to properly communicate to consumers we probably shouldn't be handcuffed to the existing 
rules of financial advice. They were created for a specific reason—to regulate the financial advice sector. We 
should start from the ground up and understand what consumers need to know about their superannuation and 
build a tool that fits that need. 

Senator PATRICK:  What do you say advice might cost if you were to go to a financial adviser just looking 
for super advice? 
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Mr O'Halloran:  It depends on the adviser. I've heard different quotes—anywhere from, say, $3,000 to $6,000 
for a comprehensive piece of advice, and superannuation would be a large component of that, I would expect. 
That's the kind of price range you're looking at for the current advice model. I know there are a lot of people 
looking at how that can be provided at scale and in different ways, which would bring down that cost 
significantly. 

Senator PATRICK:  How does that advice cost compare to an annual fee? 
Mr O'Halloran:  Annual fees—it depends. There are fixed and percentage based, so it's going to depend a bit 

on your balance size there. Fixed annual fees would be less than that, but we're not comparing apples with apples 
here— 

Senator PATRICK:  But in some sense it's a cost for entry into a product, and it seems to be substantial. 
You're saying, 'Let's get rid of the choice that's been made by a group of people focusing on their members' 
interests.' And they do that, in a sense, for free. If we accept that there's no conflict of interest in terms of other 
payments, surely that's a better proposition than throwing everyone to the wall. 

Mr O'Halloran:  I don't think the proposal does that. I think the default system is still kept intact by this 
proposal. Default funds will still be established. By and large, I think they're going to be better-performing funds, 
although, as the Productivity Commission highlighted, there are some issues within the default system that 
definitely need addressing at the lower end, where there are poor performers and people are still being defaulted 
into them. I think you've seen that in some of the discussion already, particularly around TWUSUPER. 

Senator PATRICK:  I'll end it there and go back to looking at my heat map and try to work it out. 
Senator McALLISTER:  I want to follow up on some of their your verbal evidence about the glacial progress 

in developing product information for consumers in relation to choice products. When the Productivity 
Commission reported back in 2018 they also referred to glacial progress and said: 
Regulators have done much to improve the breadth and depth of their data holdings in recent years, but this has been off a low 
base. Progress has been glacial in some areas. 
What is the basis on which you say it's going to be 10 years until we get any meaningful information about choice 
products? 

Mr O'Halloran:  This regulation has been delayed a number of times. I think it was initially proposed—do 
you have a date? 

Mr Sinclair:  We're talking about a couple of different possibilities here. But, with respect to choice product 
dashboards, these were first introduced with the 2012 Stronger Super reforms. The date of reporting for these 
dashboards has been moved continually, and they will now not come into effect until, I think, 2023. I get product 
dashboards and portfolio-holdings disclosures mixed up. Choice product dashboards will not come into effect 
until 2023. 

Senator McALLISTER:  Where does that leave consumers? Obviously the finding from the royal 
commission and indeed from the Productivity Commission's analysis was that it was the choice products that 
were, on balance, the worst-performing part of the market. 

Mr O'Halloran:  They found there were definitely higher fees in those products. I think it becomes a lot more 
difficult, when people are comparing, say, a choice product to a MySuper product, to assess the relative merits of 
the two. That said, there's not a huge amount of evidence to say that people are embracing these product 
dashboards as the best consumer protection that's out there. There are definitely better consumer protections, I 
would say, than a single, one-page summary of products that people aren't necessarily that engaged with. But I 
think there is a problem in the fact that choice products aren't disclosing in the same way that MySuper products 
are. 

Mr Sinclair:  And I would just add that, in December, APRA launched a consultation paper for a 
superannuation data transformation project, where they have requested a dataset of 10 years of choice product 
data. So we do hold some hope that in the near future APRA will have access to at least a choice product dataset. 

ACTING CHAIR:  Just us before you depart, I have to say it is curious that we're sitting here some 15 years 
after the Howard government supposedly passed choice-of-fund laws. Why do you think that is? 

Mr O'Halloran:  That we're still sitting here? As a consumer organisation, in coming into this and playing a 
bigger role in the superannuation space in the last three or four years, I think this is a sector that has not always 
put the consumer first in its considerations. There's been interest from all sides about what this sector is set up for, 
and a consumer organisation like ours has really been set up to balance some of those debates and insert a 
consumer view into all of them. My hope is that our continued existence and involvement in these types of 
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debates will push the consumer agenda forward and we'll land with a much better system that delivers for 
everyone longer term. But that's all I can really say about the history of why we're here now. There just hasn't 
been a consumer voice. I think that's one of the simple answers. 

ACTING CHAIR:  We very much appreciate your evidence today. Thank you very much. 
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KAINE, Mr Michael, Employee Director, TWUSUPER 

RYAN, Mr Paul, Alternate Director, TWUSUPER 

SANDY, Mr Frank, Chief Executive Officer, TWUSUPER 

[10:45] 
ACTING CHAIR:  I welcome representatives from TWUSUPER. Thank you for appearing before the 

committee today. I remind all witnesses that in giving evidence to the committee they are protected by 
parliamentary privilege. It is unlawful for anyone to threaten or disadvantage a witness on account of evidence 
given to a committee, and such action may be treated by the Senate as a contempt. It is also a contempt to give 
false or misleading evidence to a committee. If a witness objects to answering a question, the witness should state 
the ground upon which the objection is taken. The committee will determine whether or not it will insist on an 
answer. If the committee determines to insist on an answer, a witness may request that the answer be given in 
camera. Such a request may be made at any time. I would like to advise all witnesses that answers to questions on 
notice should be sent to the secretariat by 12 noon, Monday 16 March 2020. I invite you to make a brief opening 
statement should you wish. 

Mr Sandy:  TWUSUPER traces its origins back to 1984, when ARTIO, the Australian Road Transport 
Industrial Organisation, and the TWU established an industry fund for the people who work in the transport 
sectors. Today, the fund's members are engaged in a broad cross-section of the transport industry, including, but 
not limited to, road transport, couriers, waste contractors, aviation and, of course, bus drivers. 

The fund's purpose is to provide support and to improve the retirement outcomes of people who work in 
transport. The fund aims to tailor its activities of its membership by considering age, geographic diversity of 
workplaces and shift and closed work sites. Just to touch on a couple: the fund insurance, or increasing insurance, 
caters for dangerous occupations but not all funds do. Some funds actually exclude occupations such as cartage 
contractors, couriers et cetera from their standard products. If they do accept it, it will have loadings that will cost 
the member additional money. We try to have face-to-face communications with our members so that they get a 
real feel to help them plan and prepare for their retirement. 

In our submission we contend that collective choice is choice. In addition, this bill, in my view, should be set 
aside pending the outcome and the future of superannuation from the retirement incomes inquiry. 

ACTING CHAIR:  Thank you. We will go to Senator Sheldon to kick off questions. 
Senator SHELDON:  I would just put on the record that I was a director of TWUSUPER and I'm a life 

member of the Transport Workers Union—and very proud of both. Also, I have my superannuation in 
TWOSUPER and my senatorial payments go to TWUSUPER. 

ACTING CHAIR:  Good thing you can choose your own fund, hey? 
Senator SHELDON:  Yes, collective choice is a very important thing. In your executive summary you say: 

Choice of fund may sound good in theory. 
In practice it leaves many people subject to opportunistic, predatory behaviour. 
Could you comment on that? And I would put this question to anyone in the panel who would like to comment. 

Mr Kaine:  I will start off, if I may. We need to understand very clearly what collective choice is and what the 
proposal that is contained in this legislation would do. The proposal that's in this legislation serves as the next 
iteration of a continuum of attempts, under the guise of denial of individual rights, to unpick the one thing that, 
throughout the globe and in Australia, has been recognised and has served workers well, and that is their capacity 
to join together as a collective to redress the world-recognised natural imbalance that exists otherwise between 
employers on the one hand and the workers on the other. That collective approach redresses the imbalance; 
educates workers; and protects workers. 

It is disturbing but unsurprising that we have before us this amendment which would seek to undermine the 
protective, educative and rebalancing nature of collective choice in superannuation. It is unsurprising because it is 
really the latest iteration of those attempts that have now existed for a period of 25 years. It is only 25 or so years 
ago that we had a government that, on the very same pretext—that is, under the guise of this kind of fantasy 
notion that there was some denial of individual rights—attempted to impose, and did impose, a system that 
permitted individual statutory contracts: Australian workplace agreements. The Australian community spoke as 
one in 2007 when it rejected those individuals statutory agreements that were embedded in the Work Choices 
legislation. They did it because it had been shown demonstrably that the result of those individual statutory 
agreements was not some empowerment of an individual's rights at the workplace, but indeed the empowerment 
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of employers to put workers into situations where they were, and demonstrably were shown to have been, 
exploited. 

When we come to the industrial relations context, I read an interesting piece this morning, I think in the 
Murdoch press—I think it was on page 22—where the writer asserted that there was a loophole in the 
superannuation choice legislation— 

Unidentified speaker:  I think that was me. 
Mr Kaine:  That loophole was not a loophole at all. It was a well-designed feature of the extension of an 

ideology that seeks to unpick the one thing that assists workers in the workplace, and that is collective choice and 
collective strength. How did it do that? It did that in this way. In the 2005 changes to choice, one of the permitted 
exercises of choice was that the superannuation fund was contained in one of the categories of agreement that 
could be struck under the then industrial relations regime of the Howard government. Two of those types of 
agreements were individual statutory contracts: AWAs, and non-union collective agreements. As I've mentioned, 
both of those were thrown out by the Australian community in 2007 when it strongly commented, in what is 
known as the Work Choices election, against individual statutory contracts and non-union collective agreements. 
But it was a design feature, not a loophole, in 2005. It was a design feature intended to allow employers to impose 
the fund that they wanted on employees, through individual Australian workplace agreements and non-union 
collective agreements. That is, where there was not the collective strength to speak up against it, these workers 
would find themselves in funds like retail funds that, as we know from the financial services royal commission, 
have been exposed as corrupt, underperforming and hopelessly and irreconcilably conflicted, because they have 
two masters. Master No. 1 is the profit of the owning entity and master No. 2—our sole master—the interests and 
that retirement interests of transport workers. So, the 2005 arrangements were not a loophole. They were designed 
to allow superannuation funds to flow through to what has now been found to be a corrupt and deficient retail 
sector, underperforming by thousands and thousands of dollars across a worker's career. 

So, when senators are considering whether or not they should vote for these amendments, they should very 
clearly have that in their minds—that this is yet another iteration of an attempt to undermine the capacity of 
workers to be able to choose the funds that they want in a real-life industrial relations context, a real-life choice, a 
real-life capacity to push back on those attempts to impose upon them inferior funds. That is what they should be 
voting on, and if they vote on that basis and with that elucidation of history and of the underpinning ideology of 
these amendments, then, quite clearly, there is a lot to think about and, quite clearly, this denial of collective 
choice should be abandoned. 

Senator SHELDON:  The other matter that TWUSUPER raised in its executive summary is that there is a 
tailored insurance scheme for transport and logistics. What is different from what TWUSUPER is offering and 
what is out there in the rest of the industry? 

Mr Sandy:  Within the industry there is a plethora of investment options. We have tailored ours in a number of 
ways. One is to remove insurance for those under 18. The fund does not have many members under 18, so we can 
actively engage with those members who can choose if they need it. It is also tailored so that the younger group, 
the under 30s, have a higher percentage of disablement benefits—clearly, those people have a longer working life, 
if they are disabled—but have in that group a smaller death insurance. Death insurance is not designed around 
having money go to your family if you are deceased. The other part is that we have insurance for suicide, without 
the 13-month clause. About 10 per cent of our death benefits are suicide. The other part that we have experienced 
from low balances is that about 25 per cent of death and TPD benefits are paid to people with less than $6,000 in 
their account. For the 25 per cent, the one quarter, it is imperative that we protect those people. 

The other areas where we have been able to clearly demonstrate a difference is in looking after those 
occupations that other funds might exclude. As I said in the opening statement, we have people who are excluded 
from insurance, because of the occupation they work in. Some of those occupations get down to a truck cleaner. 
We think that is important that people within the industry actually have the protection for their demographic. 

Senator SHELDON:  Turning to one of the issues raised when there is an issue about the performance of 
funds, in your submission TWUSUPER says it is a 'strongly performing superannuation fund'. How does it rate in 
comparison with other public funds? I am very mindful of all the for-profit funds, and we have seen that through 
the banking royal commission. But how does it rate in comparison with other funds, retail and industry funds? 

Mr Sandy:  I don't have a plethora of options available to actually know where we sit on that scale. Certainly, 
over a 10-year period, the approximately 8.5 per cent credited to members would put us in about the middle, or a 
bit above the middle, of the industry funds, compared to the long tail of other funds. So, we would outperform 
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other industry funds that are in transport. AvSuper and Qantas, for example, are probably about 0.5 per cent 
below our returns. 

Senator SHELDON:  What is the significance of your position in the industry funds league table—unless you 
want to use another word? Maybe it's not about who is coming first and second. In light of the demographics of 
your industry fund members, should you be high-risk or very low-risk or something in between? 

Mr Sandy:  All funds should put their investment strategic asset allocation and all their plans around their 
demographics. Transport is characterised by an older workforce and therefore we take a more conservative 
approach than some other funds. If you have a very young demographic, those people have a long time and long 
cycles to go through, and therefore there is more prevalence of risk. 

Mr Ryan:  As chair of the investment committee, I might add that if somebody had a $50,000 balance in their 
account 10 years ago, with 8.49—approximately 8.5 per cent—they would have about $120,000, without any 
additional contributions and without any other moneys going into fund. It's important that, as Frank has said, we 
aim to ensure that our members, when they reach retirement age and access the pension fund or retire, have access 
to a reasonable amount of money. We don't particularly want to shoot the lights out in one year or shoot the lights 
out in two years; we want something that's going to last for a long period of time—over a 10-year cycle. 
Superannuation has got to last over that longer-term cycle. 

Senator SHELDON:  The other question is this question about collective choice, and it has been an issue that 
has been raised very recently, Chair. 

ACTING CHAIR:  I'm sure. 
Senator SHELDON:  I think by you, actually. 
ACTING CHAIR:  I'm sure. 
Senator SHELDON:  But also it's— 
ACTING CHAIR:  I'm pleased to hear you've read the Aus, Senator Sheldon! 
Senator SHELDON:  I've got to see what people's marching orders are for the day! There is this question 

about collective choice and about what individual choice means. There's a particular case that was raised in the 
banking royal commission as well, so maybe one of you could talk to that—maybe Mr Kaine. 

Mr Kaine:  As I've mentioned, in setting out the proper context of this proposed amendment, in the real-life 
industrial relations context, choice is actioned by workers best and in the direction of their wishes, their 
aspirations and their needs when they collectivise. Of course, the 2005 amendment, the choice amendment, 
recognised this when it said that it is essentially a valid exercise of choice for a collective to embed a fund in a 
particular agreement. Now, one has to understand the process that goes along with collective negotiations. In the 
TWU, for example—and this is particularly relevant to the comments that appeared in the Murdoch press this 
morning—you have to understand what occurs. What occurs in a negotiation—for example, in a Toll agreement, 
which covers thousands and thousands of workers—is you have a process by which workers themselves 
determine what the terms and conditions are that they wish to agitate and that they wish to enhance to make their 
lives better. They do this through surveys. They do this through discussions at the workplace with their 
collectives, with their managers and with their union officials and, after those processes are complete and after 
they've voted on prebargaining processes, they come up with the terms and conditions that they wish to enhance. 
In the case of Toll, for example, the Toll workforce now enjoys above-SG contributions. In fact, as a result of 
their collective approach and their collective strength, they now enjoy 14.75 per cent contributions to their 
superannuation, as opposed to the statutory minima. That is the type of enhancement that is quantifiable, which 
means that workers are going to be demonstrably better off in their retirement, and it occurs when workers treat 
superannuation as it was treated at its origin, and as it should continue to be treated, which is as an industrial 
condition. 

Now, what we have here is a circumstance where a denial of that approach would have dual negative impacts. 
As has been seen in the financial services royal commission, but it has also been seen in our industry, there is the 
impact that workers, when they are not strong enough to exercise that collective imperative, will have 
substandard, inferior funds imposed upon them. We have put before the committee a submission from the McKell 
Institute, and that submission shows two things. Firstly, there's a dearth of information upon which to make this 
radical change to superannuation arrangements—a dearth of information upon which to move on these. But such 
information as is available supports the notion that those workers who have exercised collective choice are better 
off and are in better performing funds, and those that haven't had that option end up in funds that more poor 
performing.  
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Going to your question directly, that doesn't mean that either the fund or the union is non-responsive to 
particular individual circumstances. There's one that keeps getting put forward in the press by the same author—I 
think again today. There are not 9,000 workers coming forward with this point, but there is one historical example 
that keeps getting put forward. Of course that example, with a full and thorough reading of the transcript of the 
trade union royal commission, was very thoroughly dealt with. It was the case of Mr Bracegirdle. What occurred 
in those circumstances was that Mr Bracegirdle actually exercised an opportunity to move his fund away from 
TWUSUPER. Why? Because he made it known that he wanted to. He expressed the reasons why. Ultimately that 
occurred.  

Not only that; the Transport Workers Union and companies make arrangements to ensure that if there are 
workers who are in our industry quite an unusual category, that is those that have turned their mind to their 
financial retirement, they have the opportunity to exercise a different option. But that doesn't take away the 
fundamental basis here that when you exercise collective choice, as has been permitted since 2005, you end up in 
a better performing fund than if you don't exercise collective choice. If you are a transport worker, a truck driver 
who's on the road for 14, 15, 16—in Western Australia up to 17—hours, there is very little time in the day to turn 
your mind to the 4,000 different investment options that might be available to you. You put your trust in the hands 
of the institution that, under your rules and in your neck of the woods, is the one that you believe is going to do 
the job for you, the one that balances the needs of transport workers. This is an industry where ten times more 
than the national average die. 168 Australians lost their lives in truck crashes last year of whom 60 were truck 
drivers. We've just heard the horrific statistics out of our fund where we have up to six claims a month for suicide 
in this industry, under massive pressure. These are workers that get the opportunity, through collective choice, to 
be educated about superannuation, to have confidence in the vehicle that they choose for superannuation. In fact 
this amendment would remove those opportunities for education and tailored protection for those workers. It 
shouldn't be accepted. 

Senator PATRICK:  If this legislation were to pass, what would be the reaction of TWUSUPER? I presume 
you would still seek to offer a collective arrangement with your members. Would that be correct? 

Mr Sandy:  TWUSUPER doesn't participate in collective arrangements. Contributions might flow to the fund 
because of the collective arrangement. But we don't participate in the bargaining. 

Senator PATRICK:  In the context of the negotiation for an EBA, you're clearly negotiating with the union 
and offering them a product. 

Mr Ryan:  TWUSUPER doesn't negotiate. It has nothing to do with the enterprise agreement. The agreement 
is negotiated between an employer or a group of employers and workers at the workplace. TWUSUPER is at very 
many arm's lengths away. It is simply the recipient of funds. 

Senator PATRICK:  In the context of an EBA, does the union choose TWUSUPER? What's that process? 
Mr Kaine:  The workers choose the fund. What occurs is that some months prior to negotiations, where the 

work committee sits down with the company to nut out the terms and conditions of the enterprise agreement, 
sometime before that there will be a surveying process. That surveying process will be about all of the industrial 
terms and conditions that the workers want to see enhanced. One of those terms and conditions will be 
superannuation. There'll be two main components to that superannuation term and condition. One is the vehicle of 
the superannuation. In the transport industry, workers who collectivise choose TWUSUPER. The other is the 
extent of the contributions. In companies which are mature with workforces that have good collective strength, 
those workers will attempt to achieve higher than SG contributions, which they have in a number of major 
companies. The workers divine what it is they want in terms of their superannuation contributions—TWUSUPER 
and higher than SG contributions— 

Senator PATRICK:  How do they select the TWUSUPER element of that? Why don't they go to another 
industry fund 

Mr Ryan:  They can indeed. There are agreements that have other industry funds and also retail funds in them. 
Those workers, because of historical reasons or because of an influencer at the workplace, have chosen other 
funds. 

Senator PATRICK:  So even though they're members of the Transport Workers Union, they may well be 
contributing to another fund, through a different EBA? 

Mr Ryan:  Absolutely. The Transport Workers' Union and the superannuation fund are completely separate 
bodies. One doesn't necessarily flow to the other. I think that is an important point. It appears to me that the 
premise of your question is that if you're in the TWU you've got to be in the super fund. No—absolutely not. I 
talk to many employers— 
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Senator PATRICK:  Which EBA directs its funds to TWUSUPER? 
Mr Kaine:  The EAs—there's only a handful of them—in that category are the ones where we would say that 

there been the most successful exercise of collective strength. This is the other matter that I think is important to 
note. 

Senator PATRICK:  You say there are a few EBAs which nominate TWUSUPER as the preferred super fund 
under the EBA. Which EBAs do that? 

Mr Kaine:  There are only a handful. There are about 900 road transport EAs. About 600 of those have no 
reference to superannuation funds at all. They revert to the underpinning safety net awards. About 300 have 
references to superannuation funds as default funds. I'm sure you're aware of the difference between a default 
fund and a fund that's in an EA by virtue of collective choice. A default is one where, in the absence of choice, the 
worker will fall to these funds. That's useful, but it still permits companies—we've certainly found ourselves in 
this position on many occasions—to in a sense impose funds on workers that are against their interests or against 
their wishes. In the Transport Workers' Union and for transport workers, in our view the best approach occurs 
where there's a collective that decides to put in place the fund that is tailored to their industry. That's 
TWUSUPER. That is the case in the major industrial agreements with the TWU—Toll, Linfox, TNT et cetera. 

Senator PATRICK:  You said that there are 900 EBAs. 
Mr Kaine:  Roughly. 
Senator PATRICK:  Of which about 600 have defaults. 
Mr Kaine:  Six hundred have no reference to super at all. 
Senator PATRICK:  Three hundred have defaults, and those defaults— 
Mr Kaine:  Sometimes include TWUSUPER, but not always. 
Senator PATRICK:  How many EBAs nominate TWUSUPER? 
Mr Kaine:  There are a handful. 
Senator PATRICK:  And how many workers would that involve? A handful; is that six, 10? 
Mr Kaine:  Again, it's about half a dozen. 
Senator PATRICK:  Six. 
Mr Kaine:  Yes, they are the companies where workers have the capacity to exercise their maximum 

strength—that is, they have the capacity, through their collective choice, to resist underperforming funds being 
imposed upon them. They cover some small companies, but the larger companies like Toll— 

Senator PATRICK:  Do they get a better deal in terms of their arrangements with TWUSUPER if they are 
directed under the EBA to go to TWUSUPER or do they get the same arrangement as a default fund? 

Mr Kaine:  No, they don't get a different deal, but it is fundamentally different from a default fund, because, if 
you have a default fund, it still permits a different fund, a substandard fund, to be imposed on the workforce. In 
these collectives they've said, 'No, we will not leave ourselves in a position of being directed into an inferior fund; 
we will make sure, as one of our industrial rights, that we are not exploited, that we are in the fund that we as a 
collective choose and that the employer has no or very limited capacity to unpick that.' 

Senator PATRICK:  But this bill does nothing to remove the default options. 
Mr Kaine:  But a default fund is fundamentally different. A default fund isn't good enough to protect workers. 
Senator PATRICK:  It's not binding but they get the same arrangement. 
Mr Kaine:  No they don't, Senator. With respect, they don't, because, under a collective choice arrangement, 

workers under the collective choice agreement get the fund that they chose. It's the fund that they chose through 
the collective, the one that they want, the one that they believe protects them from exploitation. Under a default 
arrangement they get that only if there hasn't been another fund that has been imposed upon them. 

Senator PATRICK:  If person A has been engaged in a collective choice agreement and is with TWUSUPER 
and person B has a default that has defaulted them to TWUSUPER, do they get the same agreement? 

Mr Kaine:  If they get over the fundamental threshold that, under a default arrangement— 
Senator PATRICK:  I understand that; do they end up in the same place? 
Mr Kaine:  then they get the same arrangement, yes. 
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Senator PATRICK:  If this bill were passed—and I accept your point about the complexity of choices and 
whether or not people have the capacity to make the right choice—at the end of the day they're still not prohibited 
from benefiting from what you say is the best fund for them. 

Mr Kaine:  They won't get the same outcome. 
Senator PATRICK:  They can get the same outcome. 
Mr Kaine:  They will be entitled to the same range of services. They won't be disadvantaged in terms of the 

same range of services, but, unpicking this capacity for collective choice will mean that what is unpicked is the 
process by which super is bargained for and the character of superannuation as an industrial right. The character 
of superannuation as an industrial right, and for workers to have the incentive to ensure that that fund is 
embedded, has not only ensured that that fund has been embedded but has educated those workers and solidified 
them and consolidated them so that they fight for above-SG contributions. You not only unpick the capacity for 
workers to choose the vehicle of their choice but you start to unpick the fundamental basis upon which they have 
an incentive to collectivise around super. Once you start to unpick that, you unpick the capacity for them to 
bargain strongly for above-SG contributions. 

Senator PATRICK:  When you say 'above SG' you're saying 'above the nine per cent'? 
Mr Kaine:  That's exactly right. 
Senator PATRICK:  But nothing stops the collective from saying to the employer, 'As part of our EBA we 

want 11 per cent,' and then still being able to drop back to a choice. 
Mr Kaine:  It does, because once you start with a default system, what you have in that workforce—take a 

workforce that has collective choice at the moment—is all of a sudden the capacity for employers to start 
imposing different funds. Once those different funds are imposed— 

Senator PATRICK:  You say employers impose a fund; under this bill the employer couldn't impose a fund. 
Mr Kaine:  In a real-life industrial relations context that's exactly what occurs. There's no statutory right for 

them to impose it, but what happens is that, instead of the fund of the employees choice being the one that applies, 
employers—and we have many real-life examples of this—will, at the point of employment, for example, put 
forward the fund of their preference and say to the those workers—for the benefit of the record I'm using my 
fingers for inverted commas—'You have the choice to not sign up to this fund I put before you, and, if you don't 
exercise that choice, you'll end up in the default fund.' That is the real-life industrial relations practice that occurs 
and that is what workers protect themselves from when they exercise collective choice under the current regime. 

Senator PATRICK:  I still don't see why, in the EBA, the union couldn't argue for 11 per cent and still drop 
back to a choice, even if the employer said, 'This is our preferred,' the legislation would prohibit that from 
occurring, then they would look at all the different options. I say this as a complete novice: I've looked at the 
heatmap, and your super fund has more red on it than other super funds. Once again I caveat this by saying I'm a 
novice at looking at APRA's heatmap, but that would tend to indicate to me that perhaps there are better funds 
that give a better return if they were to be chosen. 

Mr Ryan:  At any given point in time you can pick a fund and you'll have a better return. 
Senator PATRICK:  I accept that. 
Mr Ryan:  The heatmap is fine. It's their first go. There are some errors that need to be corrected, and we're in 

the process of engaging with them over that particular issue. If I could just come back to your point, this bill, 
because it happens now, employers can nominate a default fund of their choosing, and they do that. Some of those 
default funds might be retail funds because they're getting cheap money from whoever the retail provider is. 
Employers are able to borrow at a cheaper price. 

Senator PATRICK:  One would have thought they'd have to declare that. 
Mr Ryan:  It happens now. 
Senator SHELDON:  If it helps, I know ISA is appearing this afternoon, but they actually delivered a report 

they did in conjunction with UMR where they looked at 560 employers, the key decision-makers from a 
representative range of industries across the country from 29 August to 2 September 2016: 74 per cent of small 
and medium-sized enterprises say they would not support or are unsure about a reform that could see more bank-
owned super funds added to the list of default funds. At the same time the results also showed that a large number 
of those banks were actually offering incentives to companies. It was illegal then; it's illegal now to do that, but 
they were offering companies, and ISA can talk to this. 

Senator PATRICK:  Are you saying it's legal or illegal? 
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Senator SHELDON:  It's illegal, yet companies and banks did it. That survey actually demonstrates that, even 
when a fund is being recommended by an employer, which is wrong, which may not be as good, when an 
employee says, 'Here's the job I'm about to start at and here's the fund the boss wants me to join,'—I'll tell you 
what; I might just ask Mr Ryan and Mr Kaine whether that circumstance exists. I'd prefer they give that evidence 
if that's correct or not. The second part is that the ISA survey demonstrates that a large number of companies had 
put people into funds because the company was giving them business investment, were being incentivised to 
switch workers over to the same company's super fund, which is illegal but is being done. 

Senator PATRICK:  I was just trying to untangle and work out how that all worked. I was just trying to gain 
an understanding of that, so thank you for that. I will make a comment that Senator Sheldon said that he's a 
member of your super fund. I wonder, if he was forced to be with the public sector super fund, whether that would 
give rise to a concern for him. 

Mr Kaine:  Could I just address the implication underneath that question— 
Senator PATRICK:  It's just that I can't ask Senator Sheldon himself! 
Mr Kaine:  I know you can't. 
Senator SHELDON:  I drive a lot in my work as a senator; and the insurance coverage, which you touched on 

before, is attractive. 
ACTING CHAIR:  Again, thank you for highlighting the fact that you can choose your own fund. 
Senator SHELDON:  To assist the senator: in 2014, 43 per cent of companies were approached by banks to 

switch their funds—those companies I just mentioned—and 560 employers were spoken to. In 2016, 45 per cent 
of companies were approached by banks to receive a benefit by switching their employees over to another fund. 

ACTING CHAIR:  That's why it's illegal. Okay, we'd better move on. Mr Kaine, do you want to respond to 
that? 

Mr Kaine:  I want to make a couple of points here. It's important, I think, that we don't end up in the territory 
of unintended consequences as a result of this. The first thing is that, if we want to talk about the greatest 
challenge to workers' incapacity to access appropriate superannuation arrangements at the moment, we should be 
talking about the lack of response from the federal government about the increasing army of workers who fall 
outside of the industrial system, such as gig workers. We'd make a real difference there because you'd not only be 
insuring that workers get the protection of superannuation; you'd also be ensuring that the public purse wasn't 
robbed of the flow-on effects of appropriate standards for workers. 

I think there is a danger of unintended consequences if we fall into the trap of talking about this amendment as 
something that addresses the denial of choice. It is in fact precisely the opposite. Putting this amendment through 
denies workers an iteration of choice that currently exists. It's just that some people don't like that iteration of 
choice because it's a collective iteration of choice. The Howard government didn't like the right of workers to 
choose through union agreements and they put in place Australian workplace agreements on the same basis. They 
ran the line that workers were being denied the capacity to individually choose their terms and conditions of 
engagement. The unintended consequence of the AWA scheme there—or the intended consequences for some—
of those parliamentarians who allowed the regime to go through in good faith was that because the AWAs 
embedded, rather than redressed, the natural imbalance of bargaining power they ended up being exploited. 

This is the same situation here. We're not saying there shouldn't exist a range of different types of choice in 
superannuation; we're simply saying don't deny the collective aspect of choice. 

Senator PATRICK:  My starting point is pro-choice. I accept your proposition that collective choice is a 
choice, but I'm actually trying to get to the unintended consequences. Hence my line of questioning. 

ACTING CHAIR:  Are you all working for the fund? 
Mr Ryan:  I don't work for the fund. 
ACTING CHAIR:  You are both directors? 
Mr Ryan:  Yes. 
ACTING CHAIR:  I'm just conscious that you are sensitive about any suggestion that there might be 

intermingling between the two entities. I think that is worth clarifying. As directors, you'd be aware of the 
MySuper rules, which require all members to be treated, effectively, equally? 

Mr Ryan:  Yes. 
ACTING CHAIR:  Good— 
Mr Ryan:  All members are treated equally. 
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ACTING CHAIR:  Well, there's been a line of questioning about whether there'd be special deals. Your 
answer has been that they would be treated separately, so that's reassuring. 

Mr Kaine:  They would or wouldn't be? 
ACTING CHAIR:  They would be. You said they would be. 
Mr Kaine:  What do you mean? 
Mr Sandy:  No, we didn't say that at all. 
ACTING CHAIR:  Well, Senator Patrick asked you whether or not there would be special deals, on different 

fee rates or what not, I assume, for different— 
Mr Kaine:  No. 
Mr Ryan:  No. 
ACTING CHAIR:  And I think you've answered that there wouldn't be separate deals. 
Mr Kaine:  Wouldn't be. 
ACTING CHAIR:  Wouldn't be—correct. I was just confirming that. I want to take you through these AEC 

payments. The AEC says that over the last 10 years, the super fund has paid $8.6 million into the union. Can you 
walk me through what those payments are typically for? 

Mr Sandy:  Yes. I think the principal starting point is around our contractual arrangement with the union for 
delivery of services. Those services include getting to approximately 2,000 worksites to deliver our pamphlets, 
which might be around insurance or what is salary sacrifice or what's the impact of additional contributions—
those sorts of things. The other piece about that is that these worksites—nobody knows where to go to about 
superannuation. So they can be a conduit back to the fund, which is a learning piece for the fund. We'd actually be 
able to write our communications clearer for members, or actually be able to put them in contact with call centres 
to help them through their queries et cetera. That is, as I say, done under a contractual arrangement. It does have a 
reporting mechanism. It does have approval requirements from myself to appoint those people as the conduit 
person for the entire branch services. Another part would be sponsorship of events—the same with employer 
arrangements. We sponsor certain events so that we can actually get in front of people and talk to people or be 
available for questions to us, so that members or employers can directly interact with us about the fund et cetera. 
And, of course, the other part would be directors' fees. We don't pay directors individually. We pay their 
employer. I'm not sure about other funds, but I'm aware of some other funds who pay the directors directly. 

ACTING CHAIR:  So the directors who work for the union, do they keep the fees, or do they pass it through 
to the union? 

Mr Kaine:  We don't pass it through at all. 
ACTING CHAIR:  Mr Sandy just said there were directors' fees paid. 
Mr Ryan:  To the organisation. 
ACTING CHAIR:  Yes—they get paid to the organisation. 
Mr Ryan:  They don't go to the individual. 
ACTING CHAIR:  So they get passed through. 
Mr Ryan:  They go to the organisation. 
ACTING CHAIR:  That's the same thing. We're saying the same thing. 
Mr Ryan:  I don't think we are. 
Mr Kaine:  No. It's a different thing. 
ACTING CHAIR:  So the super fund pays the union for the time given for board meetings and whatnot, 

right? 
Mr Kaine:  Yes, but that's not the same as accepting a proposition from you that there's a pass through. It's not 

a pass through at all. It doesn't come through me. It goes directly from the fund— 
ACTING CHAIR:  Into the union. 
Mr Kaine:  Yes. 
Senator McALLISTER:  Can I clarify, Mr Kaine—what is the basis on which that decision has been made? I 

assume that there's an underlying ethical proposition about why you don't personally accept money for serving on 
the board. 
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Mr Kaine:  Yes. There's an ethical proposition. Senator, thank you for the question. I think the situation is 
this—and it gets to the heart of what we're talking about here. The line of questioning that's being proposed by 
Senator Bragg is one that's not unfamiliar to me, because I went through four hours of it in the trade union royal 
commission. It seemed quite obvious to me that the trade union royal commission inquisitor did not want to listen 
to what I was saying, because it didn't really accord with the ideological foundation of his questions. The simple 
proposition is this: the objectives of TWUSUPER and the objectives and aspirations of the Transport Workers 
Union, which is a collective of workers which engages and elects its leadership to promote and enhance those 
objectives, are perfectly aligned, unlike retail sector for-profit funds, where you have owning entities that have the 
dual and conflicting duties of maximising shareholding profit and maximising the retirement savings of workers. 

We, as union employee directors on the fund, have moneys paid to the union to do a logical recompense for the 
time that those officials would otherwise be working on direct union issues. It goes directly to the union to 
support one of their core aspirations, which is set out in the union's objective, I think at objective H, which says 
that members of the union will collectivise, amongst other things, to establish and maintain an industry 
superannuation fund. The money goes to the union. It does so because that is recompense of the time that those 
directors spend. It goes to the union because that's appropriate. The money is used to further the objectives of the 
union and the union members, one of which is to maintain and establish a superannuation fund. There is perfect 
alignment of these things. I know it might annoy some, but those are the actual factual circumstances. 

ACTING CHAIR:  I'm going to finish my line of questioning. In terms of this $8.6 million, that is higher than 
most other funds have paid over the decade. You're comfortable that that's appropriate? 

Mr Sandy:  One of the key points I mentioned there was this contractual arrangement for the distribution. For 
us to do that to all of those worksites would cost us a lot more money than that, so I don't think it's actually— 

ACTING CHAIR:  You're getting good value? 
Mr Sandy:  I believe we are, yes. 
Mr Ryan:  Can I just add: with the other funds you need to include what they spend on advertising—what 

Cbus, Hostplus, Aussie super, the banks spend on advertising on TV and newspapers. We don't spend a cracker. 
This is our way of getting to the employers that I represent and the workers that Michael represents. 

ACTING CHAIR:  I now want to come to the substance of the issue. You've said, and the ACTU were here 
this morning, that this would effectively close down the right to collectively bargain in relation to super. The truth 
is that, even if this bill passed, you could still have your fund, TWUSUPER, as the default fund in an enterprise 
agreement, right? 

Mr Kaine:  I think we have addressed— 
ACTING CHAIR:  Is that right? 
Mr Sandy:  You would just like to confine me to a yes or no answer? 
ACTING CHAIR:  I'm asking you the question. 
Mr Kaine:  Well you'll have to listen to the answer then. 
ACTING CHAIR:  Okay. I'm happy to hear it. I want to try to get the answer without too much distraction. 
Mr Kaine:  The answer is not a simple yes or no response. As I've said in answer to Senator Patrick—I'm 

really eager for Senator Patrick and all senators to make sure that they really have a different perspective on what 
the consequences of this bill will be. When you remove the right of workers to collect as an exercised choice, in 
the way that they are currently permitted to do, you remove and you start to unpick the very collective nature of 
superannuation being treated as an industrial right. Senator Bragg, at the very point of legislative change, at that 
moment, there might be an argument that what you put forward has some force. But as time passes, and very 
quickly, our experience has shown us in our industry that what occurs is that employers—I'm not casting 
aspersions on employers or individuals; I'm casting aspersions on the floodgates that can open through the 
pressure that's exerted on employers by financial institutions for them to enter arrangements or maintain 
arrangements with them, and better arrangements with them— 

ACTING CHAIR:  But they're not allowed to do that, Mr Kaine. 
Mr Sandy:  They wouldn't be allowed to do a lot of things. 
ACTING CHAIR:  But we've just legislated— 
Mr Sandy:  The royal commission showed what happened. 
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ACTING CHAIR:  We've obviously seen at the royal commission that a whole bunch of retail funds and 
Hostplus were dragged through the coals on this. I would say that these are much stronger laws that we have in 
place now. 

Mr Kaine:  I'd like to see those laws. 
ACTING CHAIR:  They've been enacted by the parliament. 
Mr Kaine:  Yes, I'd love to see them. The fact of the matter is this: in real life industrial relations, as opposed 

to theoretical constructs, as the financial services royal commission demonstrated clearly, what occurs is that, 
when workers have removed from them their capacity to choose through the collective their terms and conditions, 
they are imposed upon them. That's what happened with AWAs. Under the very same guise with AWAs, workers 
had imposed on them the terms and conditions that employers wanted and had no capacity to redress the natural 
imbalance of bargaining power. 

ACTING CHAIR:  Mr Kaine, this has nothing to do with AWAs. 
Mr Kaine:  It has everything to do with it. 
ACTING CHAIR:  This is a question of whether or not people should be bound to stay in a fund they don't 

want to be in. 
Mr Kaine:  This has everything to do with AWAs. 
ACTING CHAIR:  This is not stripping enterprise agreements. It is not saying enterprise agreements can't 

have default funds. They can still have your fund as the default fund. What it's saying is that it's not going to be 
mandatory anymore. 

Mr Kaine:  It is stripping workers of their collective capacity to choose the fund that they want rather than 
having it imposed upon them. You can ask me as many ways as you like; you'll get the same answer. 

ACTING CHAIR:  Let me try it this way: if this bill were enacted by the parliament, would there still be an 
opportunity for your fund to be a default fund in an enterprise agreement? 

Mr Kaine:  There's an opportunity for it to be the default fund in an enterprise agreement now. 
ACTING CHAIR:  And it could be in the future if this bill passes, right? 
Mr Kaine:  If the bill passes, workers will be denied their collective choice to embed through their industrial 

arrangements the fund that they want, as opposed to the fund that will be imposed upon them, as history has 
shown us. You can ask me again if you'd like— 

ACTING CHAIR:  The thing is, if I have an enterprise agreement after this bill has passed, I can still write 
your fund into it if it's agreed by the parties to the agreement. 

Mr Kaine:  We can have that ability now. 
ACTING CHAIR:  And you'll have it in the future. 
Mr Kaine:  In the future we will have a situation, if this bill passes, where a legitimate iteration of choice put 

in place by a federal coalition government will be wiped out. 
ACTING CHAIR:  I think you know that the answer is yes, and for some reason you're not wanting to answer 

the question. 
Mr Kaine:  The answer is not yes, and I've told you the reasons why it's not yes. 
ACTING CHAIR:  I don't think that's going to be a useful area of evidence, then. 
Mr Kaine:  I think it's very useful. I encourage all senators, and crossbench senators in particular— 
ACTING CHAIR:  When we asked the ACTU this morning, they said yes. 
Mr Kaine:  I would encourage all senators to have a look at the evidence before it from me today about this 

matter. 
ACTING CHAIR:  I'm sure we will, but I'm just making the point to you that the umbrella union movement 

this morning said that you can still have an enterprise agreement with a default fund in it. You don't want to 
answer that question for some reason. I think that's very curious. 

Mr Kaine:  I did answer it. 
ACTING CHAIR:  You don't want to answer that question. 
Mr Kaine:  I answered it. I said that, at the point of legislative change, the way that you characterise it would 

be correct, but very soon after that point it would degrade and this would result in collective capacity for workers 
to be undermined. That's the answer. 
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ACTING CHAIR:  Thank you for the clarification. I want to go into this question of performance, which 
Senator Patrick raised. If I am a young truck driver, why should I be banned from joining a fund like Cbus, which 
has performed better and has basically the same insurance? What is the justification in banning a young truck 
driver from joining a fund which may be better? 

Mr Sandy:  I'm not sure whether performance comes to that— 
ACTING CHAIR:  Cbus have performed better over the time according to the heat map. I'm just wondering 

what your view is 
Mr Sandy:  I'm not disagreeing with your numbers, because I don't have them in front of me, but one of the 

things the fund does do is get to members, the same as Cbus does on its worksites. If we can go and educate 
members and provide those services, that will allow them to make those right decisions about additional 
contributions, insurance and what level insurance they should have, which is different from Cbus. There is choice 
there. 

ACTING CHAIR:  If I were a young logistics worker, why shouldn't I be able to go and join a Cbus fund if I 
want to? 

Mr Sandy:  The first point is that I wouldn't be able to tell you how many young logistics workers we have, 
because most of our history is coming from that blue-collar place. However— 

ACTING CHAIR:  If I'm an airline worker or something, why shouldn't I be able to join a different fund? 
Mr Sandy:  Because what the fund does is protect you and provide information for you that's tailored to your 

occupation. 
ACTING CHAIR:  What if it's not performing as well as another industry fund? 
Mr Kaine:  We're not preventing workers— 
ACTING CHAIR:  But that's what these EBAs do. 
Mr Kaine:  No, they don't. 
ACTING CHAIR:  I'm sorry, but the evidence that you gave Senator Patrick was illuminating. You were 

basically saying that you want to dine and ditch over about 12 agreements that they've locked people into. 
Wouldn't it be better just to say, 'We still want to have our fund as a default fund,' in an agreement, and let people 
choose if they want to get out of the fund? 

Mr Kaine:  I think what's illuminating is the confirmation that we've had today from you in your article and 
from you today in your questioning. What's really illuminating is that we are now getting to the heart of the 
matter, because if it doesn't matter then why are you pursuing it with such vehemence? If it really doesn't 
matter— 

ACTING CHAIR:  I'm wondering why it matters to you. 
Mr Kaine:  Why it matters to us is that it's the thin end of the wedge, as it was with AWA. What it was with 

AWA was: 'Nothing to see here! All we're doing is empowering the individual.' 
ACTING CHAIR:  I struggle to see how you can conflate AWA with this superannuation matter. 
Mr Kaine:  I know you do, and that is the point here. The point is that you're struggling to see it, and I'm 

trying to make sure that everyone understands that we don't struggle to see it. 
ACTING CHAIR:  I appreciate your concern. 
Mr Kaine:  That's good. We don't say that people should be denied. We say that people should have extra 

capacity—and not have extra capacity removed from them—to be able to exercise collective choice. 
ACTING CHAIR:  I want to ask you a couple of more questions, because I know we're short on time. I want 

to ask you about a case that came up at the royal commission about John Berger. Do you know him? 
Mr Kaine:  Of course we know John Berger. 
ACTING CHAIR:  I want to read you out what the Heydon commission said: 

In the 2010/2011 financial year, the Victorian branch of the TWU invoiced TWUSUPER in an amount of $93,434. The 
relevant Superannuation Liaison Officer was John Berger, the Assistant State Secretary. The invoiced amount represented 
50% of the total cost of John Berger's salary. John Berger's evidence was that in that financial year he spent just two and a 
half days in his duties as a Superannuation Liaison Officer … 

Senator McALLISTER:  On a point of order, may I seek clarity? You've given us a fair go on time— 
ACTING CHAIR:  I think I've been very generous, actually. I'm almost finished. 
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Senator McALLISTER:  You've been very generous on time. I'm just conscious that we are now coming up 
towards the end of the slot allocated to these guys. I do have some questions. Will there be time for me to ask 
them? 

ACTING CHAIR:  Of course there will be time for you. I think I've been very generous. 
Senator McALLISTER:  Could you clarify the relevance of your line of questioning to the legislation before 

the committee? 
ACTING CHAIR:  It goes to the heart of the issue around conflicts of interest. 
Senator McALLISTER:  I'll be listening carefully. 
ACTING CHAIR:  Should super fund members be paying someone almost 100 grand for two-and-a-half days 

work? 
Mr Sandy:  The contract I referred to previously was the superannuation services agreement. It actually 

references the whole service that the branch provides. In this case, the John Berger case was in the Victoria and 
Tasmania branch. Mr Berger was, at that stage, the conduit. So it was not paid for John Berger but for the actual 
services—the whole branch, implied. Further on that, that came from the royal commission into trade unions. I 
think Mr McMillin addressed that later in that. 

ACTING CHAIR:  Is Mr Berger now a trustee? 
Mr Sandy:  He is. He is a director. 
ACTING CHAIR:  He's obviously passed the fit-and-proper test to be a financial regulator. 
Mr Sandy:  He has, yes. 
Senator McALLISTER:  We've spent a bit of time talking about point 3 in your written submission, which is 

that deemed collective choice is a valid workplace relations choice. I wanted to speak to a couple of the other 
more specific and practical consequences of changes to the law that would prohibit deemed collective choice. The 
first one is about compliance issues in the sector. There was evidence given earlier this morning that having a 
single fund in place in industries where there is a high risk of noncompliance in terms of payment of SG will 
support compliance arrangements and efforts by the union and the fund. Is there anything you want to put on the 
record in relation to that matter? 

Mr Sandy:  I wouldn't know, with an employer, whether they comply or do not comply. The fund just receives 
those contributions. If contributions are incorrect, or not paid, for employees, we wouldn't know it, other than if 
they're not paid when it falls out. Our assumption would be, if we don't receive contributions for that individual, 
that they have terminated employment. 

Mr Kaine:  Senator, going to the heart of your question is an answer that is an emphatic yes in terms of 
consequences, because it goes to this question of the complete lack of conflict that is the complete alignment of 
interests of transport workers and people who are members of the TWUSUPER fund. This is an industry that, as I 
mentioned earlier, is the deadliest in the country, by a factor of 10. One in three Australian workers killed are 
transport workers. There is 2½ decades worth of evidence that shows that, if you underpay workers, if you 
squeeze the employers that workers perform their work for, you put pressure on these workers. Of course, one of 
the first lead indicators of companies that are under pressure in our industry, with all of the deadly consequences 
when they are under pressure—decades-long evidence demonstrating it—is nonpayment of superannuation. It's 
one of the first things to go by the wayside.  

Why? A variety of reasons. One of them is the time lag that exists currently in terms of when superannuation 
payments can be paid. They're not paid in conjunction with wages et cetera. It does mean that you do get lead 
indicators. When workers are consolidated into a fund—like TWUSUPER—specific to the industry, those lead 
indicators are indicators that can be acted on. It is not an overstatement to say that we believe there are 
circumstances where that has resulted in us being able to save companies by intervening, speaking with 
management, putting in place remedial measures and making sure that, rather than go under, into liquidation, 
they're able to stay and keep their heads above the parapet. We're able to go to the top of their supply chains to 
speak to those companies that are squeezing them, to get them some relief. These are practical concerns, and they 
do come to us through the prism of that type of arrangement that we have, that alignment of interests with the 
TWUSUPER fund. 

Senator McALLISTER:  On another issue, you've spoken a lot about the phrase 'real-world choices' and 'real-
world industrial relations'. In your written submission, you make reference to the Rice Warner report on 
switching. I've had a look at that report. It indicates that the estimated impact of switching on member outcomes 
at an aggregate level was an increase in $137 million per annum being paid in fees, and the estimated net impact 
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of switching funds on investment performance was a decrease in returns of 0.46 per cent, or $284 million per 
annum. These outcomes speak, I think, in dollar terms to some of the unexpected impacts of switching. I guess 
they're curious, because no rational person would switch to a fund that delivers worse outcomes. Can you explain 
why it is that individuals might switch to a fund that, in aggregate, seems to be delivering worse outcomes rather 
than better? 

Mr Sandy:  We've certainly got competitive forces. I think once you have competitive forces within a market 
people are subject to being put into funds that are lower performing. Against that, there'll be some that go to funds 
that are better performing. These figures would indicate that that net position would be negative. 

Senator McALLISTER:  Okay. I wonder, Chair, if it would be possible— 
ACTING CHAIR:  I'm very accommodating usually, so probably. 
Senator McALLISTER:  That's a pre-commission piece of research, so some of the industry dynamics may 

have changed, but it's been referenced in a number of submissions. I wonder if we might incorporate it directly as 
a document. It's the document entitled Member Switching: Rice Warner November 2017. 

ACTING CHAIR:  Okay. 
Senator McALLISTER:  Thank you. 
ACTING CHAIR:  One final thing, I got the sense this morning that you might not be big supporters of the 

Liberal Party. The Labor shadow minister for financial services— 
Senator PATRICK:  That's not a criteria to attend, by the way. 
ACTING CHAIR:  absolutely—Stephen Jones talked about this bill in his second reading speech recently. I 

want to quote Mr Jones. He said: 
The default arrangements that apply if any employee does not choose a fund are unchanged. This is a very important point, 
and I want to re-emphasise it. The bill does not prevent a workplace determination or an enterprise agreement collectively 
determining the default arrangements which will apply to employees at that workplace—a very important distinction. 
You don't agree with Mr Jones? 

Mr Ryan:  This isn't red or blue, Liberal or Labor. Our members are better off through this system. It doesn't 
matter what colour team you're on. It's about what benefits. My obligation is to members of the super fund, first, 
second, third and fourth. That's what the law says—I must have the best interest of them at heart. Liberal or Labor 
is irrelevant. Can I ask a question? 

ACTING CHAIR:  No, you can't ask questions, sorry. Senator Sheldon, this is our last question before we 
move on. 

Senator SHELDON:  I'm mindful that the law firm Maurice Blackburn has been taking a class action against 
AMP over super fees. In actual fact, there are as many as 2.5 superannuation accounts where there's potential for 
liability. Maurice Blackburn, in a submission that they made, noted that the insurance scheme attached to a retail 
fund in the transport logistics industry where close to 50 per cent of the workforce were truck drivers would have 
meant the truck drivers would not have received any coverage because it's such a dangerous industry. I'm just 
going to make some comments about both those things, but, from that context, have you had any rollouts to 
companies like AMP, which Maurice Blackburn is taking this action against? And have you had rollouts to other 
retail funds during the negative period of the banking royal commission? This goes to the heart of the point you 
made, Mr Sandy, about this question about individual choice and cohort choice—about collective choice. 
Collective choice, when you look at the Rice Warner report, is were individuals have either been enticed by 
advertising or enticed by their employers to go into a substandard scheme and overall the cohort is worse off. It 
goes back to the question of collective choice where people decide they want to look after the entire cohort. Have 
you had money go out to, for example, AMP, the notorious company? And have you had money go out to retail 
funds? Are you aware of the Maurice Blackburn submission with regard to that insurance? 

Mr Sandy:  We've certainly had rollouts to AMP. Over the last five years there've probably been about $90 
million. And that would be one of a number of retail funds with money we've rolled out to. It's probably close to 
$300 million across the board. What products they went to, I wouldn't be aware; we would know that it rolls to 
AMP but not which products, so I can't actually comment on whether they're all duds or all good or anything. In 
terms of Maurice Blackburn, that's a legal piece that needs to roll itself out. However, the fund does cover those 
people in that situation. 

ACTING CHAIR:  You've been very generous with your time. Thank you for appearing. 
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HOGAN, Mr Peter, Head of Technical, Self Managed Super Fund Association 

[11:59] 
ACTING CHAIR:  Welcome. Thank you for appearing before the committee today. I remind all witnesses 

that in giving evidence to the committee they are protected by parliamentary privilege. It is unlawful for anyone 
to threaten or disadvantage a witness on account of evidence given to a committee, and such action may be treated 
by the Senate as contempt. It is also contempt to give false or misleading evidence to a committee. If a witness 
objects to answering a question the witness should state the ground upon which the objection is taken, and the 
committee will determine whether it will insist on an answer. If the committee determines to insist on an answer, 
a witness may request the answer be given in camera. Such a request may be made at any time. Answers to 
questions on notice should be provided by 12 noon on Monday 16 March. I invite you to make a brief opening 
statement, should you wish to do so. 

Mr Hogan:  It's just to briefly reiterate our very short submission to the committee that, in the context of self-
managed superannuation funds, the members of those funds have actively chosen the method by which they wish 
to provide for their superannuation. We would therefore encourage the purpose of this bill, that it would improve 
and enhance their ability to choose which funds they contribute their superannuation to. It would have the benefits 
of not only being able to contribute to their fund and being able to invest the assets of their fund the way they 
choose but also to reduce such problems as proliferation of superannuation accounts, with multiple sets of fees 
applying, particularly to small accounts, which may arise if they go to nominated funds other than their self-
managed super fund where the majority of their assets are invested for their retirement. Also there are the issues 
around consolidation of those small accounts to their larger superannuation accounts by way of rollover, which 
currently is not covered by super stream, and therefore is a fairly cumbersome process at this stage. Thank you. 

Senator McALLISTER:  Thank you very much for appearing, Mr Hogan. It's good to see you. I want really 
to ask about the transition arrangements. It strikes me that many of the circumstances where people who have 
been in an industry fund but may be looking to utilise a self-managed fund is in that transition-to-retirement phase 
as people move out of the accumulation phase. Is that how you see the dynamic in the market, or do I have that 
wrong? 

Mr Hogan:  No, I believe that that's probably from a practical point of view a fair assessment. Most people 
consider having a self-managed superannuation fund after they've been in alternative superannuation for a number 
of years and then have a significant account balance. You need also to remember that self-managed super funds 
typically have two members—85 per cent of self-managed super funds have two members, usually spouses. So 
often it's a collective decision of spouses that between them they have sufficient money in their alternative 
superannuation arrangements such that make a self-managed super fund a cost-effective opportunity for them to 
have their retirement savings as well as the other opportunities they might want to have in having a self-managed 
fund. They have in the past typically been older—in their 50s and sometimes in their 60s—and much closer to 
retirement. I think the interesting statistic in terms of new funds being set up is that that age cohort is getting 
younger. So while the average age of a self-managed super fund member is 55 still, or late 50s, the group of 
people who are just setting up new funds are now 40 to 45. That reflects to some extent the fact that those people 
have had super guarantee being paid into superannuation arrangements for most of their working life and 
therefore have larger amounts of money in superannuation at a much earlier age. 

Senator McALLISTER:  I recall your predecessor telling an earlier version of this committee a few years ago 
of the median account balance for your members, and I recall being struck by how high it was. Are you able to 
update us on what the median account balance for your members is? 

Mr Hogan:  Given what's happened in the market in the last couple of weeks I guess that's probably gone 
down a little. But the numbers have stayed fairly consistent because of market movements and volatility. So I 
think the latest numbers are still around the $600,000 mark; $1.1 million is roughly the median size of a self-
managed superannuation fund, because it's typically a two-member fund. 

Senator McALLISTER:  Yes. So that places those individuals in the upper decile in terms of how much 
they've accumulated in their working life at the point at which they establish the fund, does it not? 

Mr Hogan:  Yes, that's right; it does. 
Senator McALLISTER:  One of the things we've been exploring today with witnesses is performance and the 

extent to which the changes proposed in the legislation enhance or detract from performance and fund outcomes 
for members. The Productivity Commission found, I think in your sector, that lower-balance self-managed super 
funds tended to underperform in terms of the costs associated with administering those funds. 

Mr Hogan:  Yes. 
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Senator McALLISTER:  Stringing those pieces together, I guess, do you have any observations about how 
this bill might affect performance if it did see lower-balance individuals transfer their balances across into self-
managed super funds? 

Mr Hogan:  I think generally the analysis of the numbers for smaller account balances that don't perform as 
well as the larger account balances come very much down to the fact that the costs of running a self-managed 
super fund are fairly fixed. And simply because you have more money in your superannuation fund doesn't 
necessarily mean it's more expensive to administer and to run. That being the case, I suppose it's logical to say 
that with the larger funds the more money you have the cheaper they are on average to run. Even if they are in 
actual dollar terms more expensive—and they usually are—nevertheless, as a proportion of total fund assets, 
they're relatively cheap. So, our concern as an association is very much that people with lower account balances 
shouldn't be setting up self-managed superannuation funds unless they're in a position where they know they're 
going to get much larger amounts of money rolled into their superannuation or contributed to the superannuation 
in a very short amount of time. There are many reasons people set up self-managed super funds. Cost is not the 
only one, notwithstanding that cost has generally been the focus of most reviews of self-managed superannuation 
funds. 

So yes, I guess we would be concerned if self-managed funds were being promoted to people with low account 
balances as an alternative to whatever arrangements they might currently have in place, whether it's a compulsory 
arrangement under an award or whether it's simply a choice that they make through their own research and so on. 
But certainly, while the Productivity Commission initially suggested a fund size of $1 million, the association 
along with others were able to provide them with information such that they brought that amount down to about 
$½ million. We still believe that's high if you are looking at cost overall. We still believe that some of the 
expenses they took into account are not typical costs. Certainly ASIC put out a discussion paper just before 
Christmas in which they indicated that a typical SMSF would have annual expenses of about $13,000 a year. We 
believe that takes into account certain one-off expenses that some funds may incur at some stages but not at 
others; they're certainly not recurring expenses. So, there is some work being done on that. But whether you view 
a small fund as less than $200,000 or less than half a million dollars, the other interesting ATO statistic is that 
new funds that are being set up are now averaging fund sizes of about $550,000 as well. So even if you take half a 
million dollars as being the number that you should be going with, it would seem that— 

Senator McALLISTER:  The market's trending towards that in any case. 
Mr Hogan:  Yes, the market's trending towards that number anyway, yes. 
Senator McALLISTER:  Thank you, Mr Hogan. I appreciate your efforts. 
Senator PATRICK:  I'm just a bit curious as to your particular interest in this bill. How many people who 

have self-managed funds are in the sorts of industries that would otherwise have a collective-choice agreement? 
Mr Hogan:  Surprisingly and anecdotally, over my career, more than I would expect, to be honest with you. In 

various roles that I've had, I have advised trustee boards—both industry fund trustee boards and corporate trustee 
boards, when corporate funds were far more prevalent than they are today. I was surprised at the number of 
employees of those employers who, at various stages, had their own self-managed superannuation fund, were very 
actively involved in that fund and chose to put money into that fund rather than into their employer fund, who I 
happened to be representing at the time. Anecdotally, I guess I can only comment along those sorts of lines. I 
couldn't exactly say how many. I think, in our submission, we highlighted that older people who are transitioning 
to retirement and may have had their own self-managed fund are now looking for part-time work and find 
themselves in a situation where they are now working in an industry that, perhaps, they hadn't been in for most of 
their working life but where they are part of this broader agreement that was being discussed earlier on. The 
difficult thing that we find in that circumstance is that often their superannuation contributions are fairly low and 
the account balances are low because the majority of their superannuation is elsewhere, and they're probably 
reluctant to move some of that into the fund that their employer is contributing to, simply because they've chosen 
to have their own fund. As a consequence, fees and insurance—if that's a compulsory aspect of the fund that 
they're in—are eroding those contributions significantly, compared to if they had been able to contribute to their 
own fund. 

Senator PATRICK:  Thank you for that. This morning we talked about the level of knowledge required in 
each domain. For example, a collective-choice agreement or, indeed, perhaps even a default fund requires you to 
have less oversight because someone else has assisted in the choice, presumably. Then you have a full choice of 
the retail or a super fund, which, as we talked about this morning, can be really hard: there's a lot of complexity in 
making the choice, depending on returns, fees, risks and so forth. I guess moving across to a self-managed super 
fund involves perhaps a different choice but even greater understanding. Would it be fair to say that? 
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Mr Hogan:  Generally, yes, in the sense that, as a member of a self-managed super fund, you are also a trustee, 
as I'm sure you know. Therefore, as a trustee your responsibilities are significant, not only in relation to yourself 
as a member but to anyone else who's a member of the fund as well, because you still have that fiduciary 
relationship not only to yourself but to anyone else. So you have that obligation to be actively involved in the 
fund, be actively involved in the investment decisions of the fund— 

Senator PATRICK:  So it really is a very conscious choice that requires understandable effort going into that 
model. You are going to have to spend some time looking at it. 

Mr Hogan:  I believe so. In my view, while the vast majority of members of self-managed superannuation 
funds would fit into that category, there have always, of course, been examples of people whose accounts have 
been put into these arrangements without their realising the full extent of what was required of them in order to be 
a member of that fund, be it through simply talking with their friends who've got one and deciding it's something 
they might like to do; be it through an adviser of some description; or be it through a financial planner or 
accountant who has recommended it to them and said, 'We'll assist you.' We certainly are an organisation that 
represents people who do assist self-managed super fund trustees to make a lot of these decisions and help them 
with a lot of the work that they need to do. 

Senator PATRICK:  In terms of these categories, we have people who don't have to make a choice because it 
has been made for them in the context of an EBA, and the picture being painted this morning was that that may 
actually be a much better scenario than someone having full choice but really no idea. The threshold in order to 
make the choice in that second place where you have complete choice is, I presume, simply filling in a form to 
nominate. Going to the next stage, if we're giving more people choice and they want to go across to a self-
managed super fund, what are the thresholds there? 
It's no longer simply a nomination form. There is a requirement— 

Mr Hogan:  No. You have to set up a trust deed, you have to execute trust documents and you have to register 
your fund with the Australian Taxation Office. It is a separate legal entity and taxpayer, so you have to register as 
such. It's akin to setting up a company that is used to carry a business or a discretionary family trust that might be 
set up for other investment purposes outside super. You have a lot of legal documentation that has to be executed. 
As I said, you have to register as a separate taxpayer. You don't take it on lightly, I guess is what I'm saying. 
There is quite a bit of work. It's simply not just a signature on the bottom of a form. 

Senator PATRICK:  I guess where I’m going is: to remove that collective choice agreement and throw people 
to the wolves in some sense doesn't happen in your domain because of the amount of effort. You can't just 
nominate; you really have to make a conscious step and therefore presumably be quite well-informed. 

Mr Hogan:  Again, in the majority of cases I would agree with that. Senators may be aware of the anti-
hawking bill, or submissions that are coming forward. There are examples in limited circumstances and limited 
industries where self-managed super funds are treated as a commodity and that people are sold these structures 
and arrangements without understanding exactly what they're doing in a broader financial arrangement. Clearly, 
we, as an association, are very concerned about that and have been raising that with ASIC and other organisations 
for some time. We don't believe that that's an appropriate way to establish self-managed super funds. We're very 
supportive of where the anti-hawking provisions are going in terms of stamping out that particular aspect of 
people who set up self-managed super fund. But broadly I would agree with your statement, that someone who is 
not in that type of scenario but choosing to have a self-managed superannuation fund would be someone who's 
thought a lot about their retirement and has chosen that as a preferred vehicle for investment control and other— 

Senator PATRICK:  And often that's done in conjunction with a financial adviser, one presumes, or an 
accountant? 

Mr Hogan:  Accountants. There are accountants who are, again, still trusted financial advisers. Even though 
they may not be officially providing financial advice in the corporations law sense, they are nevertheless assisting 
them in that process. 

Senator PATRICK:  In the case of a self-managed super fund, we heard evidence this morning, for example, 
about insurance choices and TWUSUPER suggesting that without the numbers, the collective grouping, it would 
not be possible to get insurance in certain circumstances. 

Mr Hogan:  Yes. 
Senator PATRICK:  How does that manifest itself in the self-managed super fund world? 
Mr Hogan:  It's an important question when someone sets up a self-managed super fund, because, as I've said, 

they often will have other superannuation arrangements in place and they will have that type of insurance 
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arrangement in place. So one of the very important questions when you set up a fund is: what's the impact if you 
were to move all of your money over to your self-managed super fund with that loss of insurance? And what that 
would mean for you and what would that mean for premiums if you were there to then go through a full 
underwriting process as opposed to the more general acceptance arrangements that are in place for retail funds 
and industry funds and so on. Typically what happens in the self-managed super fund space is people leave 
enough money inside their retail fund, inside their industry fund, or whatever they've had in the past where their 
insurance is in place, particularly if they've had that insurance in place for a long time—when they were much 
younger, when they first went into it—and will leave that in place there rather than try and have a separate 
insurance arrangement inside their self-managed super fund. 

Senator PATRICK:  So they might have two funds? 
Mr Hogan:  Yes. They would then have two funds with a smaller amount of money, sufficient money, in it to 

meet premium payments and ongoing requirements around minimum account balances and so on that they need to 
address in the public offer, if you like—the APRA fund—and then leave that there and have the balance of their 
money in their self-managed super fund with no insurance offered through their self-managed super fund. 

Senator PATRICK:  Thank you. That's very helpful. 
ACTING CHAIR:  Thank you, Mr Hogan. I don't have anything further. Thank you very much for your time. 

Proceedings suspended from 12:19 to 13:00 
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DAWKINS, Professor Peter, AO, Vice Chancellor and President, Victoria University; Director, UniSuper 

GOODING, Ms Gabe, National Assistant Secretary, National Tertiary Education Union 

O'SULLIVAN, Mr Kevin, Chief Executive Officer, UniSuper 

SUMMERS, Mr Peter, Executive Manager, National Tertiary Education Union 

THOMAS, Mr Anand, Chief Strategy and Marketing Officer, UniSuper 

ACTING CHAIR:  Welcome. Thank you for appearing before the committee today. I remind all witnesses 
that in giving evidence to the committee they are protected by parliamentary privilege. It is unlawful for anyone 
to threaten or disadvantage a witness on account of evidence given to a committee, and such action may be treated 
by the Senate as contempt. It is also a contempt to give false or misleading evidence to a committee. 

If a witness objects to answering a question, the witness should state the grounds upon which the objection is 
taken and the committee will determine whether it will insist on an answer. If the committee determines to insist 
on an answer, a witness may request that the answer be given in camera. Such a request may be made at any other 
time. 

I would like to advise witnesses that answers to questions on notice should be sent to the secretariat by 12 
noon, Monday 16 March 2020. I invite you now to make a brief opening statement, should you wish to do so. 

Mr O'Sullivan:  Thanks for the invitation to attend today and answer whatever questions you have. We made 
two submissions to the committee, one in January and one in March. On Friday last week we provided to some 
members some draft amendments to the Superannuation Guarantee (Administration) Act that we believe would, if 
adopted, address our concerns. 

UniSuper's main concern with the bill as drafted is the likely effect it would have on our open Defined Benefit 
Division, or DBD, and therefore the unintended consequences of UniSuper potentially being unable to continue to 
provide a strong DB option for individuals in the higher-education sector. We believe it's possible to eliminate 
these negative consequences yet retain the principle of individuals all having the ability to choose the super fund 
to which they belong. Under our preferred approach, new higher-education employees who are eligible to become 
defined benefit members would continue to be automatically enrolled into UniSuper's DBD. All such individuals 
would have the ability to opt out of the DBD into an accumulation arrangement if they wished and to opt out of 
UniSuper into a different superannuation fund. 

UniSuper is Australia's superannuation fund dedicated to people working in the higher-education sector. From 
the establishment in 1983 of UniSuper's predecessor fund, SSAU, UniSuper retains some important distinguishing 
features, including the fixed employer contribution rate of 14 per cent of salary and seven per cent from members. 
Our Defined Benefit Division provides a formula based benefit related to each member's salary, tenure and 
employment experience. By covering the whole university sector, members can maintain defined benefit 
membership when transferring between employers, which occurs a fair bit in the sector. 

With more than 450,000 members and over $85 billion in assets under management, we are one of Australia's 
largest super funds. UniSuper is also one of Australia's most awarded super funds, with very strong investment 
performance, excellent services and very low fees. The fund's trustee, UniSuper Limited, is owned by 37 
university shareholders. Unlike the typical industry fund, there is no union ownership of UniSuper. 

UniSuper's board comprises three independent directors, four employer representative directors and four 
member representatives, two of whom are appointed by unions—the NTEU and the CPSU. The three independent 
directors are all highly experienced investment and finance industry professionals, having wide-ranging 
experience, and the chairman's position is always filled by an independent director. Our board is very well 
respected for its strength and the alignment of our independent university and union representatives. 

I'll now briefly give some details about UniSuper's Defined Benefit Division. There are about 90,000 active 
and deferred members in the DBD, plus a further 10,000 members receiving DB indexed pensions. Between 
11,000 and 12,000 new members join the DBD each year. During their first two years of membership those 
joining the DBD can choose to leave the DBD and instead have their contributions made on an accumulation 
basis. 

As we expect the exemption from choice for existing defined benefit members being maintained under the 
proposed legislation, I'll focus on future DB eligible people. It is these individuals and the impacts of the proposed 
legislation about which we're concerned. A change in the total number of DBD members by the number of new 
DBD members or even a lack of new members would not concern us. What does concern us is the potential 
material increase in what's called selection risk. We do think that what is proposed in this bill likely would 
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introduce much higher risk. Selection risk, particularly in relation to the salary growth profile of new members 
and the skewing of the average age of new DBD members, would likely increase if permanent higher education 
sector employees were not automatically enrolled in the DBD and instead new members were just given the 
ability to opt into the DBD. As UniSuper has neither a government guarantee nor an employer guarantee to cover 
funding shortfalls, adverse outcomes from changes to experience will ultimately be borne by fund members.  

If as a result of adverse selection the actuarially determined average cost interventions to the DBD became 
greater than the 21 per cent of salary amounts contributed to the DBD, it is likely that the DBD would need to be 
closed to new employees to ensure that the financial security of existing DBD members would not be 
compromised. This would lead to a loss of a very good superannuation choice as a unique offering by the higher 
education sector. It's salient to note that the contributions to many Commonwealth, state and territory defined 
benefit schemes are exempted from the choice fund requirements by the SG regulations.  

While there's much more detail in our submission, I'd like to conclude by reiterating that, should the bill be 
adopted in its present form, UniSuper and its members would be exposed to elevated risks—risks which are 
avoidable while retaining the legislation's underlining objective to provide choice to individuals. So we strongly 
suggest that the committee recommend that the current exemption for existing DB members continue and an 
exemption for those who are newly eligible to become defined benefit members also be provided for in the 
legislation.  

As I've noted earlier, we provided draft amendments to the SG (Administration) Act that would enable such an 
exemption but we would be very happy to discuss alternative amendments that also achieve such a result. Should 
the above be adopted, those eligible to become defined benefit members would continue to be automatically 
enrolled in UniSuper's DBD but all such individuals would have the ability to opt out of the DBD into 
accumulation within the first 24 months and also opt out of UniSuper into a different superannuation fund. This 
could be thought of as a model of additional choice and would ensure that we continue to offer our strong and 
valuable defined benefit scheme to new members. Thank you. We look forward to answering your questions. 

ACTING CHAIR:  Thank you, Mr O'Sullivan. Senator McAllister, do you want to kick us off? 
Senator McALLISTER:  Yes, I have a couple of questions. I thank all of you for being here. You raised here 

a very particular set of unintended consequences that haven't been canvassed by any other witnesses so I want to 
ask some very specific questions about the circumstances of UniSuper. I want to start with a question about 
adverse selection. I think you draw a distinction between adverse selection and adverse selection risk. They're two 
slightly different ideas. I wonder if it's worth putting those on the record in the first instance. 

Mr O'Sullivan:  Okay. Adverse selection is the event where individuals choose against a fund or against a 
particular model. Adverse selection risk is the risk that that choice occurs. UniSuper's Defined Benefit Division 
right now is exposed to adverse selection risk. We have members who choose to leave the defined benefit 
division. Roughly 20 per cent of people choose to do that every year. Those people who choose to leave could 
introduce adverse selection against the fund. The fund has been in operation for 37 years, and the actuaries 
monitor that risk year, after year, after year to ensure that there is an adverse selection against the fund, and that 
has been the case since its existence. What I'm suggesting now is that the bill would introduce an increased 
adverse selection risk if in fact it were going to be adopted as drafted. 

Senator McALLISTER:  You point to two particular dynamics that might increase the risk. The first is 
changes to the salary growth profile of new members, and the second is the skewing of the average age of new 
DBD members. Could you just talk through, on the record, those two dynamics and the consequences that would 
have, actuarially? 

Mr O'Sullivan:  It comes back to adverse selection risk. Defined benefit, by its nature, is a pooled 
arrangement, so there are some people who win more and there are some people who win less. In a defined 
benefit, typically if your salary growth increases at a rate higher than the actual assumption, you're a winner, and 
that's less beneficial if your salary grows less. 

Senator McALLISTER:  Because your final benefit is dependent on your final salary? 
Mr O'Sullivan:  Exactly. 
Senator McALLISTER:  And the contributions may not be in a proportional relationship to your final benefit. 
Mr O'Sullivan:  That's right. But salary growth in itself does not dictate whether or not it's a valuable benefit. 

It can be a relative thing. If you get higher salary growth than a colleague, your DB is probably going to be better. 
The other aspect of risk is the age at which people join the fund and the age at which they leave the fund. In 

UniSuper's case, the defined benefit accrual rates are higher as you get older when you leave the fun. For 



Monday, 9 March 2020 Senate Page 39 

 
ECONOMICS LEGISLATION COMMITTEE 

example, if the people joining UniSuper went from where they are now—the average age of people joining 
UniSuper's defined benefit I think is late 30s or possibly 40s—to 45, the expected actuarial cost of those people 
joining the fund would be greater then the contributions coming in. 

Senator McALLISTER:  In relation to both of these dynamics, what is it about the current arrangements that 
safeguards against these possibilities and what is it about the proposed changes that introduces greater risk or 
greater variability in relation to these dynamics? 

Mr O'Sullivan:  The automatic enrolment nature is really what safeguards our existing defined benefit design. 
Some people have this view that DB is great, so they opt in because they think, 'DB is fantastic.' Some people 
might say: 'Hang on, I'm not sure I'm going to be in this sector for a long time. I'll consider the criteria in which I 
choose to be a DB member or not.' Typically what happens in an automatic enrolment with an opt out is more 
people stay in the DB than if people choose the DB. The people who choose the DB in an opt in arrangements 
typically are the ones who probably are older and the seller growth expectations are higher than the norm, so 
there's less ability to use the pooling aspect of the DB. 

Senator McALLISTER:  In the submission you obviously anticipate an objection to your argument. You go 
to the question of public office status and the possible objection that, 'Oh well, couldn't you just adjust your 
business model such that you're scheme was open to a greater number of participants drawn from a wider 
selection of the population, thus preserving your ability for pooling.' Do you want to just talk through that 
paragraph on page 6? 

Mr O'Sullivan:  Sure. The important thing about opening up to public offer is that the public offer opening 
would be to individuals who wouldn't get defined benefit arrangements; they'd get an accumulation arrangement. 
We would not be able to open the DB to the general public. 

Senator McALLISTER:  And why is that? 
Mr O'Sullivan:  The issue with defined benefit arrangements is that they're effectively a final average salary. 

If you're working for company X, company Y or company Z, the remuneration policies for those companies could 
be quite different. There's a lack of homogeneity, as there is within the higher education sector, so we couldn't 
really open it up. As you know, there aren't many other broad-based open DB funds in Australia, nor do I expect 
that to happen. 

Senator McALLISTER:  So it would just introduce too much volatility and uncertainty into your membership 
profile? 

Mr O'Sullivan:  From an open DB point of view, we couldn't do it, both from an actuarial and from a practical 
point of view. From a 'What is our obligation?' point of view—you mentioned our company policy or commercial 
strategy or whatever. Our commercial strategy is to do what's in our members' best interest, not to become the 
biggest in the country. Our vision is to be the best-value super fund in Australia, not to be the biggest super fund. 
It's to be the best-value super fund—that is, to provide excellent benefits, strong investment performance for low 
fees, and strong service. That's what our objective is. So opening up to the public in itself would not necessarily 
satisfy that aim. 

Senator McALLISTER:  Okay. I think other senators might have questions about your proposed amendment. 
I'll come back to that should no-one else ask about it. 

Mr O'Sullivan:  Can I just clarify: the amendment we put in is what we think would satisfy, but we'd be very 
happy to talk about alternative wording. 

Senator PATRICK:  I'm trying to understand the high rate of super—the 14 per cent plus another seven by 
members. That's not a function of the defined benefit scheme per se; that's agreed separately to the defined benefit 
scheme. So, if you are one of the 10 per cent of people that you say in your submission are not required to opt in 
because they might be from overseas or might have an alternative arrangement already in place, they still get the 
same 14 per cent. 

Mr O'Sullivan:  The get the quantum but not in a defined benefit arrangement. 
Senator PATRICK:  Sure. Obviously that's quite attractive and perhaps in and of itself draws people to serve 

inside universities perhaps a little more. If members were given a choice—so, it wasn't mandatory, noting the 10 
per cent who have a choice—why do you say that you wouldn't be able to attract the same members based on the 
performance of the fund? 

Mr O'Sullivan:  The decision for someone to join the Defined Benefit Division is a function of many things. 
In behaviour, its their expectations of what's happening in investment markets. For example, today with markets 
having gone down the last two weeks, I'd say most people— 
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Senator PATRICK:  Six per cent today. 
Mr O'Sullivan:  Yes. I'd say most people would love to be in our DBD right now. But, in terms of the 

decision-making of people joining the Defined Benefit Division—I can't put my hand on my heart and say that 
adverse selection will take place. What I can say is that the risk of adverse selection is higher when individuals 
have an ability to say, 'I like that' or 'I don't like that'. A lot of times people like it for not necessarily the right 
reasons, but they choose to do it or choose not to do certain things because of the way they think. 

Senator PATRICK:  But in some senses it's those variations in people's circumstances that create an argument 
that there should be a choice, even in circumstances where— 

Mr O'Sullivan:  It's really important that I get this on record: there is the choice. We want to give people that 
choice. We want to enhance people's understanding of what it means to be a Defined Benefit Division member. In 
fact, we've done a pretty good job of that in recent times and we'll do more of that. If in fact we didn't give people 
the opportunity to get out of the DBD and go into another fund under the new super, I couldn't stand in front of 
you and say: choice is there for every Australian. In fact that's what we are suggesting that they get. But without 
automatically enrolling them in UniSuper's Defined Benefit Division there is too great a risk for us to continue 
with the Defined Benefit Division, and it would take away that beneficial option. 

Senator PATRICK:  Hang on a sec: too great a risk for you to continue to operate the defined benefit 
scheme? 

Mr O'Sullivan:  We would probably have to close it if experience was such that the only people that joined on 
average cost more than the contributions that had been agreed to between the employers and the employees. 

Senator PATRICK:  Sure. But in some sense that's unknown territory. 
Mr O'Sullivan:  It is, totally. 
Senator PATRICK:  It might be a case that the law gets brought in, you examine the circumstances, and 

parliament could be caused to act in a different way if indeed it created a problem. But if you are in a situation 
where you say that your fund is the best for a number of reasons—today being an example—then surely that in 
itself will attract people to make that choice on being employed in a university. 

Mr O'Sullivan:  Again, I'm not saying that people will not be attracted to our DBD. I'm not saying that a fair 
chunk of the people who join the sector will not want to join it. I am saying that the risk of selection of those 
individuals to choose to stay in the DBD and therefore have an impact on existing members when their 
contributions are not as high as what it's costing to cover their benefits—we would have to close the DBD in that 
situation. 

Senator PATRICK:  Sure. But, once again, in some respects you're not in a position to state absolutely that 
that would occur. 

Mr O'Sullivan:  No, I'm not. 
Senator PATRICK:  What you're saying is there's a risk. 
Mr O'Sullivan:  It's not just a risk; it's a significant risk. 
Senator PATRICK:  Why do you say 'significant'? 
Mr O'Sullivan:  There are a few different actuarial— 
Senator PATRICK:  Compared to the 'no risk'—I guess in some senses it's almost infinite. 
Mr O'Sullivan:  Right now we have risk. There's a risk that even with the current arrangements people who 

are given the opportunity to opt out of the DBD are the ones who are less expensive, so that risk remains. We 
have to actuarially review that year after year after year to ensure that's the case. In a situation where it's an opt-in 
arrangement, I can't tell you if it would be a 30 per cent increase, but the likelihood is that the risk would be 
materially greater than under our current arrangements. 

Senator PATRICK:  You've done the surveys or had the discussion to work out or quantify the risk? 
Mr O'Sullivan:  No. 
Senator PATRICK:  Okay. 
Mr O'Sullivan:  We do have actuarial numbers. The average age, for example, right now is 38 years old. 

That's the average age of a person joining the DBD. The cost of individuals joining the Defined Benefit 
Division—actuarially expected value, if your will—is slightly less than 21 per cent of salary. We know that, for 
every increase in year of average age of persons staying in the defined benefit, it increases—I don't know the 
number—0.3 or 0.5 per cent of salary. So, the older the average age gets, the risk of being able to keep the fund 
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open reduces, or we have to close the fund in that situation. Let's say the average age went up to 45 or 46. The 
cost is higher than 21 per cent of salary. The trustee, Peter and his colleagues, would have to say: can we keep the 
DBD open if it costs more for these people than we're getting in? 

Senator PATRICK:  Sure. What's the headroom at the moment? 
Mr O'Sullivan:  There are two different actuarial calculations that are done: one is on a best estimate 

assumption in terms of future investment returns. On that basis I think it's about 20 per cent of salary. On what's 
called the '70 per cent probability', it's just around 21 per cent, which is the contribution rate. 

Senator PATRICK:  Exploring what Senator McAllister was asking, which was to open it up to other 
members, could you unpack that a little bit more in terms of what the difficulties are. 

Mr O'Sullivan:  As a fund we have to consider this in our strategy days every year. Most recently we again 
considered the best interests of members. What is in our members' best interests? Members' best interest is to 
provide the best returns for the lowest fees. As a super fund right now we have a net cash flow of about $4 billion 
a year, between $3 billion and $4 billion a year. Our investment team is able to do a really good job managing $3 
billion to $4 billion a year of investments, and our strong investment performance— 

Senator PATRICK:  Are you on the APRA heat map? 
Mr O'Sullivan:  We have got all white on the APRA heat map. 
Senator PATRICK:  I'll go and have a look when someone else's got the call.  
Mr O'Sullivan:  We're all white. 
Senator PATRICK:  For those listening, white is good and red is bad. 
Mr O'Sullivan:  That's right: white is good. 
Senator PATRICK:  I don't know why they don't have green on there. Anyway, that's the way APRA people 

think, I guess. 
Mr O'Sullivan:  So we're managing $3 billion to $4 billion a year. In fact, if we did open up the fund to the 

broader public, it would lead to additional costs for us. We'd have to do marketing, advertising et cetera. It would 
introduce increased operational risk for us. So, instead of having 37 employers giving us 85 per cent of our 
members, we'd have possibly thousands and thousands of employers. That would introduce operational risks that 
we don't need. So we believe that for the time being—never say never—it makes sense for us to not be a public 
offer fund for everybody in the country to join us. 

Senator PATRICK:  Finally, just to help me understand choices after someone's in a defined-benefit scheme: 
is it possible, as with regular super, to then switch to another defined-benefit scheme or some other super 
arrangement, or is it a situation where, once you're in, you're in? 

Mr O'Sullivan:  I can talk about UniSuper. UniSuper's Defined Benefit Division gives people two years to 
choose: 'Do I want DB or don't I want DB?' What we do is that, when people join, we give them education: 
'What's the DB? What's the accumulation?' About a year in, we give them some further information, and then, as 
they're approaching their two-year period, we say: 'Hang on a second. You're coming close to the end. What do 
you want to do?' For those people who choose to move out of the Defined Benefit Division, their default 
arrangement is that they'd stay as a UniSuper member and get their 17 per cent contributions from the employers 
in the accumulation instead of in the Defined Benefit Division. For someone who opts out of UniSuper, there are 
no open defined-benefit funds. If someone who's in the university sector leaves UniSuper under this new 
arrangement, they would go to TelstraSuper or to AustralianSuper or wherever, they would open an account and 
have their contributions from the university going into that account, and they'd probably transfer their UniSuper 
balance to that. 

Senator PATRICK:  But after the two years, if you're in the DB, that's it? You're there forever? 
Mr O'Sullivan:  That's right. That's why it's really important for us to ensure that people understand what it 

means to be a long-term member of the Defined Benefit Division. But, at the same time, it's a pooled 
arrangement. The ability to just have unfettered access to take your money out of the Defined Benefit Division 
three, four or seven years after you've joined is something that we can't, from an actuarial point of view, provide. 
Four or five years ago, it was one year, and we upped it to two years back in 2014-15. 

ACTING CHAIR:  Just to get you on the record: your view is that, in a defined-contribution context, 
members should be able to choose their own fund? Is that right? 

Mr O'Sullivan:  Yes. 
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ACTING CHAIR:  What you're talking about here is in relation to an amendment that you're seeking for 
defined-benefit schemes. 

Mr O'Sullivan:  Yes. 
ACTING CHAIR:  Just so I understand, following Senator Patrick's line: at the moment, a member in 

UniSuper can have a two-year window before they are locked in? 
Mr O'Sullivan:  Yes. 
ACTING CHAIR:  So you're asking for that to be enshrined in law as part of this reform, in effect? 
Mr O'Sullivan:  The enshrinement in law is the automatic enrolment into UniSuper's Defined Benefit 

Division, which has this two-year opt-out. 
ACTING CHAIR:  Just so I understand: are you asking for a two-year window for defined-benefit schemes? 
Mr O'Sullivan:  Effectively, that's what we have right now. 
Prof. Dawkins:  That's the two-year window for them to decide to move to something else. If you had a 

shorter window, they wouldn't have as much option. 
ACTING CHAIR:  I'm just trying to understand. 
Mr Summers:  I think the answer is yes. 
ACTING CHAIR:  Sorry. It's just that there are a lot of witnesses, and you're no doubt very smart, given the 

sector you're from, so I appreciate the short answers. I guess I'm trying to match up the antiselection problem 
you've identified with this two-year window. Can you explain how that solves that problem? 

Mr O'Sullivan:  Yes. The two-year window has been in place. It was one year, and then it became a two-year 
window. So the automatic enrolment in UniSuper has been the case for a long time. The experience has been such 
that people's decision-making process under this opt-out has led to the 21 being adequate. 

ACTING CHAIR:  Yes. 
Mr O'Sullivan:  Under the arrangement where people opted in, there is a greater risk that the 21 per cent 

would be inadequate. 
ACTING CHAIR:  So if we were to amend this bill and put in place a two-year window for people in the 

defined benefit context, do you think that would solve your antiselection problem? 
Mr O'Sullivan:  There antiselection would still be there. The risk of antiselection is there regardless of 

whether it is two years, one year or five years. People could make a decision which led to the costs being greater 
than 21 per cent. 

ACTING CHAIR:  Given this is the main solution you are asking us to consider—in good faith, I note—what 
problem is that solving, the two years? I am looking around not because I necessarily want to ask any particular 
person but I figured you will work out who can answer it. 

Prof. Dawkins:  I would be happy to comment on that. Speaking as a trustee, there are two things that trustees 
are very concerned about in relation to the defined benefits scheme. One is to ensure its solvency and that it isn't it 
risk at failing as a fund to meet its members' obligations. The other is that members have the ability to be a 
member of the defined benefits scheme. 

ACTING CHAIR:  This is more like solvency. 
Prof. Dawkins:  It is the solvency of a scheme and being able to keep it alive. What we are concerned about is 

this adverse selection risk puts the fund in jeopardy, so what we have to do is be mindful of constraining that 
adverse selection risk. What we are being advised actuarially—Kevin is an actuary so he can speak as an expert 
on this—is that should this legislation go through, we would have to be seriously concerned about the future of 
the defined benefits scheme and decide whether it is long-term viable. It is true that our sector places a high value 
on members having the opportunity to be a member of defined benefits scheme, so it would reduce their choice if 
we have to eliminate that option. 

ACTING CHAIR:  In my own way to understand, what you are saying is if we adopted your amendment, 
UniSuper would still face antiselection risk with a two-year window which is already your policy but it would put 
it into the law, but the two-year window would help with the solvency question. Is that a fair summary? It is very 
confusing so I'm trying to understand. 

Mr O'Sullivan:  Without the amendment we put forward, it would not be manageable. With the amendment, 
the selection risk would be manageable. 

ACTING CHAIR:  Do you mean the selection risk or the solvency? 
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Mr O'Sullivan:  This solvency is related to selection. In fact, our funding position is quite strong right now, so 
we are not actually at risk of becoming insolvent as a fund. What we are at risk of is introducing new members 
into the defined benefits division that costs more than the contributions that are coming in with respect to them. 
That is the risk that we are trying to concern ourselves with. 

ACTING CHAIR:  This very useful. Thank you for your time. 
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BARKLAMB, Mr Scott, Director Workplace Relations, Australian Chamber of Commerce and Industry 

LAWRENCE, Ms Tamsin, Deputy Director Workplace Relations, Australian Chamber of Commerce and 
Industry 

Evidence was taken via teleconference— 
[13:34] 

ACTING CHAIR:  I now welcome representatives from the Australian Chamber of Commerce and Industry. 
Thank you for appearing before the committee today and for your agreement to appear at very short notice. We 
very much appreciate your flexibility.  

I remind all witnesses that, in giving evidence to the committee, they are protected by parliamentary privilege. 
It is unlawful for anyone to threaten or disadvantage a witness on account of evidence given to a committee and 
such action may be treated by the Senate as a contempt. It is also a contempt to give false or misleading evidence 
to a committee. If a witness objects to answering a question, the witness should state the ground upon which the 
objection is taken and the committee will determine whether it will insist on an answer. If the committee 
determines to insist on an answer, a witness may request that the answer be given in camera. Such a request may 
also be made at any other time. I advise witnesses that answers to questions on notice should be sent to the 
secretariat by 12 noon Monday 16 March 2020. I now invite you to make a brief opening statement should you 
wish. 

Mr Barklamb:  We thank the committee very much for the invitation to appear today and thank you for the 
opportunity to do so via telephone. We've had the opportunity to review, firstly, the bill, the various surrounding, 
supporting and explanatory materials and some of the submissions of other groups, and we were able to listen to 
some of the proceedings today online. ACCI wrote to the committee very briefly in support of the bill. As we 
understand it, that is marked as submission 16. This followed more substantial submissions on earlier iterations of 
the proposed legislation.  

ACCI sees the bill as relatively straightforward and the justification, or policy basis, as equally straightforward. 
Superannuation choices are a long-accepted part of our retirement income system, and one of the pillars which 
has strengthened it and the role it plays for our economy and for individual Australians. The bill is about choice 
and not robbing individuals of the capacities to make choices about their superannuation within a very tightly 
regulated system. It's about ensuring that those choices are not robbed from individuals purely because there may 
be a collective agreement applicable in their workplace—in particular, employees who may not have been 
employed at the time the agreement was voted on, those who may not have voted for the agreement and those 
who may choose not to be represented by a trade union. These employees—and others, potentially—should not be 
bound by the collective choices made by others. Nor should employees who take an active interest in their 
retirement incomes or who choose, for example, to take professional financial advice and want to change their 
superannuation from a default scheme, be prohibited from doing so by a collective agreement. Such employees 
should not be inescapably bound by the superannuation preferences and engagements of unions, employer bodies 
or their employer.  

Putting to one side the substantial apathy and disengagement of many Australians on superannuation, those 
who do engage and do want to make choices should be able to do so. With respect to the proceeding TWU 
witnesses, collective choice is not choice, in our view. In this context, that seems something of an oxymoron and 
an exclusion of choice. ACCI struggles to see why a fundamental contemporary right to financial choice is being 
curtailed by the status quo, a situation the bill would correct.  

There is also potentially an inequity in some of the views that are coming before you. With respect, and with 
clear exceptions, it seems as though there is something of an assumption that white-collar employees are capable 
of making financial choices but that blue-collar employees cannot be trusted to do so. That's not how ACCI views 
contemporary Australia.  The ACTU asked of us—apologies, I will address that if it comes up. We continue to 
assent that this bill should be supported and support the call to extend a known and accepted good superannuation 
choice more universally. We heard one of the senators ask this morning why this wasn't done years ago. In our 
view, that seemed a very valid question to ask. 

In making this submission, we note that superannuation funds are very well-regulated and that the choices 
available to employees are subject to substantial operational governance and prudential controls. To make a vastly 
simplistic and probably inaccurate contention—cowboy style choices are not on the table now, nor will they be if 
these changes are passed. We also note that some of the default fund arrangements are unchanged by the proposed 
amendments. If apathy prevails, then the money is going to flow into the existing funds. I'm going to leave that 
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there as an introduction. Apologies if I stumbled on my words for some of that. With that introduction we'd be 
happy to take senators' questions.  

ACTING CHAIR:  Thanks. I wanted to start by running through the argument that was put earlier about the 
role of big business especially in being party to these enterprise agreements which take away workers' rights. I 
wondered whether, as an employer body, you could comment on how this has happened and how ethical exactly 
you think it is. 

Mr Barklamb:  Okay. I'll answer and then I'll see if my colleague wants to add anything. As to how it has 
happened—let me just reserve for a second what characterisation we associate with the actions of any business—
we understand the history of this. Traditionally, superannuation was to some extent an industrial matter. Award 
superannuation preceded statutory superannuation, an initiative of the Hawke-Keating era, and certainly of the 
Keating government in 1992, which has proved to be a substantial piece of nation building and the superannuation 
system that set us on a path to the good living standards we enjoy today. But that was preceded by award 
superannuation. I can recall my father telling me that, when he went to work, the very old style of benevolent 
pension funds applied, and you just automatically paid into them.  

Big businesses in the initial tranche of time often had their own superannuation schemes that they administered 
quite independent of what became industry schemes and the like. Some others may have more knowledge of this 
than I do. But I understand some of those employer schemes even became retail schemes and became industry 
schemes over time. So big businesses have had a long engagement and substantial play in this for some time. Big 
businesses will often find convenience in uniform forms of administration in any form of payment or 
administration, whether that be from suppliers or employees or really anything. There's an instinctive or natural 
inclination to want a fairly homogenous approach. That may have suited a lot of businesses to only have to pay 
into basket A, or into baskets A, B and C. But, as we understand it, under the Howard government, the parliament 
legislated—and has confirmed for some time in a range of amendments—that Australians have broadly a right to 
self-determination and choice, should they choose to exercise it, in where they wish to place their retirement 
incomes. I think you asked us about the ethical nature of it. 

ACTING CHAIR:  My question is more that—in 2005, after protracted debate, the parliament enacted the 
choice-of-fund laws, with a provision that enterprise agreements could effectively be created which could take 
away workers' choice-of-fund rights if the business and the union agreed. Can you reflect on why that happened. I 
think you just provided an answer which said that it was often convenient.  

Mr Barklamb:  I think that's right. I don't make any ethical criticism of any employer that has entered an 
agreement or said yes to a union that may have been claiming—or its insistence in the bargaining on nominating a 
particular fund for all of the superannuation contributions because that was allowed. At this point, though, we say 
the ethical path forward is allowing interested individuals to pursue their own investment choices. 

ACTING CHAIR:  Yes, of course it is. 
Mr Barklamb:  Whether that is into another industry fund or another retail fund or whether it's the same fund, 

Australians—or a proportion of Australians—are a lot more financially literate. There is a lot more engagement 
with the stock market by more people and I think you had the self-managed people in earlier. There's a lot more 
interesting ones—personal wellbeing—a lot more differentiation by the stage of life you're at and your financial 
goals. We struggle to see why working Australians across the board don't have the right to exercise those choices 
if they wish to.  

ACTING CHAIR:  Okay. I want to ask a couple of quick questions. We had the TWU super organisation here 
this morning. They mentioned that their view was that rates of super guarantee could increase under collective 
bargaining which didn't permit individual choice. I just wondered whether you had a view on that. 

Mr Barklamb:  I'll let my colleague answer.  
Ms Lawrence:  We are a bit confused by the rationale of the TWU in the sense that this legislation won't 

change the right of employees to collectively—or individually through the appointment of their individual 
bargaining rights—argue for higher rates of superannuation guarantee. This legislation, to our minds, doesn't 
change that. It simply changes the fact that, if they wish for that guarantee to apply to a different fund rather than 
a default fund or one that is expressly provided for in an enterprise agreement, they will have the right to do so. 
Contrary to the views of the TWU, we don’t believe that this is going to impact that at all.  

Mr Barklamb:  Just as an analogy, we understand that public servants, ministerial advisers and members of 
parliament receive a rate of pay in excess of that in the superannuation guarantee generally. The full amount of 
that is able to be exercised as a choice, as to where you put it. So, in terms of practicality, if the TWU wanted to 
bargain for a rate in excess of 9.5 per cent, or even 12 per cent in a few years time—say, they made it a priority to 
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add to the retirement incomes of their people and they were willing to forgo wage increases to do that; say they 
ran at 18 per cent campaign—that full 18 per cent should be exercisable as a choice, unless there's some reason to 
think there should be differential treatment of any component of it. We don’t see that that concern would lead the 
Senate to not accept these amendments.  

ACTING CHAIR:  Yes. We had a real life example of how members of parliament can exercise choice of 
fund earlier this morning. The other question I have is: it has been put to us that collective choice can be 
individual choice or it can be choice perhaps. What do you make of that? 

Ms Lawrence:  As my colleague pointed out in his opening statement, we think it's a bit of an oxymoron. 
Choice is either choice of an individual—if you're not having the right to choose and you're putting it in the hands 
of someone else, we don’t see how that is choice. We note that, in preparing for this hearing we were looking at 
some perspectives of others, and even the Australia Institute pointed out in a report they did in 2008 that, from a 
psychological perspective, choice has been shown to enhance people's sense of self-determination and motivation. 
We really fail to see how that's an outcome where there is somehow this term 'collective choice'—when that 
involves no self-determination and no motivation on behalf of the individual.  

Mr Barklamb:  We also recall that about—or even slightly less than—one employee in 10 in the private 
sector is choosing to join a trade union. I think I ran through some of these scenarios in my introduction. A 
worker may not have been at the workplace when the bargain was done. They might be a new starter. They may 
have not voted for the agreement. They may not have had the union as their bargaining agent. Why would they, 
because they fall into a particular occupational grouping or trade or particular workplace, allow or why should a 
collective choice be allowed to distinguish their individual right to choose their financial future and path where 
other people in that workplace, white collar employees or executives, are able to exercise that choice? It's an 
inequity.  

ACTING CHAIR:  That's all I have. Senator McAllister.  
Senator McALLISTER:  Ms Lawrence, you were talking about self-determination and empowerment earlier. 

Is it your understanding that the purpose of superannuation is to generate self-determination and empowerment? 
    
Ms Lawrence:  In my understanding, superannuation is for people to make an investment choice that enables 

them to have an optimal investment portfolio that matches the risk and return preferences and ultimately 
maximises their retirement income. I think to some extent that involves a consideration of one's personal 
circumstance. I don't think you can put everyone into the same category—frankly, ever—because you never know 
what someone's personal relationships are or what their financial backing is or that of the rest of their family 
members and how that impacts upon their financial decisions. So I believe that, yes, there is some level of self-
determination in the sense that the individual ultimately is having to make a decision based on what benefits them 
financially. 

Mr Barklamb:  I would just add— 
Senator McALLISTER:  Sorry; I would just like to follow up on that, Ms Lawrence. Isn't the purpose of 

superannuation to support positive outcomes for Australians in retirement? 
Mr Barklamb:  Sorry; I was just about to add to my colleague's answer. Of course superannuation performs a 

function for our economy, for our community and for individuals to support them in retirement. But the point we 
want to critically make on the heels of that—and I probably made it clumsily in my introduction—is that we don't 
allow cowboy superannuation or fusing your money into gold coins and sewing them into the mattress. We have 
close prudential regulation— 

Senator McALLISTER:  Actually, Mr Barklamb, I think the royal commission indicated that there were in 
fact some funds out there offering products that could be quite accurately described as cowboy superannuation. 
So I don't think we can be too cavalier about some of the choices that are available out there at the moment, can 
we? 

Mr Barklamb:  There is a failure of prudential governance and regulation and there are funds purporting to 
discharge the superannuation guarantee requirements but do not. That's a different matter and one that should be 
acted on. But what we are saying is that the product is regulated, and so our understanding is that the choices you 
make within a reasonably tight level of financial integrity and regulation should be available to people. 

Senator McALLISTER:  Are you satisfied that the necessary reforms have been made to the sector to 
establish those circumstances you just described—a tight regulatory regime that protects consumers? Are you 
comfortable that we've hit that point? 
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Mr Barklamb:  We are not here to present ourselves as experts on the prudential regulation of the sector. Our 
understanding is a broad one. 

Senator McALLISTER:  You're making recommendations with particular propositions around choice and 
you caveated that by saying 'within a tight regulatory environment'. You don't have a view about whether the 
regulatory environment is presently adequate? 

Mr Barklamb:  We're not seeking to venture a view on whether there needs to be further reforms to that 
sector. We've always understood that to be the pillars or planks of superannuation. But to complete our answer: 
we're not satisfied that the particular funds that might be exercised or chosen with collective choice are 
necessarily being ground in the type of assessment that's implicit in your question. We think they arise from other 
industrial considerations. 

Senator PATRICK:  I just want to arrest a number of phone calls to my office—if someone is listening to 
this. Ms Lawrence, you talked about politicians having a different super fund to everyone else. I can assure you 
that my super fund has a contribution rate of 15.4 per cent, which is exactly the same as anyone else in the Public 
Service. So our scheme is no different anyone else's. I just wanted to put that on the record. 

ACTING CHAIR:  I think the point is that it is above 9.5 per cent. 
Senator PATRICK:  Sure, but it's the same as the Public Service. My office regularly gets calls from people 

who presume that we are on some incredible superannuation scheme that is above and beyond everyone else, and 
that's not the case. 

Ms Lawrence:  Thank you, Senator. I'm not sure which of your colleagues was interjecting—but it was exactly 
that; that it is in excess of the 9.5 per cent. Certainly those of us with a longer memory recall a time when super 
was a very different beast indeed. The point I was making was merely that whether the amount is 15 per cent, 18 
per cent, 12 per cent or 9.5 per cent, we believe people should be able to exercise, within reasons and bounds, 
individual choice as to where that's directed. 

Senator PATRICK:  I thank you for your evidence. 
ACTING CHAIR:  Thank you very much for your time and for being available at short notice. 
Ms Lawrence:  Thank you very much for the opportunity. 
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HAYNES, Mr David, Senior Policy Manager, Australian Institute of Superannuation Trustees 

WATTS, Mr Richard, Consultant, Industry Super Australia 

[13:45] 
ACTING CHAIR:  Thank you for appearing before the committee today. We would also like to thank you for 

your patience regarding the rescheduling of your appearance. I remind all witnesses, in giving evidence to the 
committee, they are protected by a parliamentary privilege. It is unlawful for anyone to threaten or disadvantage a 
witness on account of evidence given to a committee and such action may be treated by the Senate as contempt. It 
is also contempt to give false or misleading evidence to a committee. If a witness objects to answering a question, 
the witness should state the ground upon which the objection is taken, and the committee will determine whether 
it will insist on an answer. If the committee determines to insist on an answer, a witness may request that an 
answer be given in camera. Such a request may be made at any time. I'd like to advise witnesses that answers to 
questions on notice should be sent to the secretariat by midday Monday 16 March 2020. I invite you now to make 
a brief opening statement, should you wish.  

Mr Haynes:  On behalf of AIST, I thank the committee for the opportunity to talk to our submission on this 
bill. AIST is the national industry association that represents profit-member super funds. They are industry funds, 
public sector funds and corporate funds. The nub of AIST's position today, as it has been for many years, is that 
this bill jeopardises the superannuation entitlements of people receiving more than the superannuation guarantee, 
and that the law—that is, the removal of the SG exemption from EBAs—shouldn't apply in circumstances where 
people receive additional benefits under an enterprise bargaining agreement. 

Super funds are not involved in the negotiation or settlement of EBAs. That's a matter for employers and 
employees and their representatives. But it's hardly surprising that, for example, workers at universities see the 
additional benefit of nominating UniSuper, a fund tailored for higher education, as their super fund. It would be 
the same for the construction industry and Cbus and many other industries. These funds represent the needs of the 
enterprise or industry in question. Stacking up the performance of the higher performing super funds listed in 
EBAs and industrial awards against other super funds is another additional benefit of our default fund selection 
process. These workers have a collective voice on their EBA and every one of them gets to vote on whether or not 
to accept the EBA they'd been involved in negotiating. The Australian newspaper certainly likes drawing attention 
to cases where an EBA's voted down. That's fair enough. Workplace voting represents that collective voice of 
workers and if AMP super was listed as my EBA, in my EBA I might think about voting against it as well. 

Our submission, however, is focused on protecting the additional employee benefits in EBAs. Numerous EBAs 
provide benefits in excess of that provided by the SG. This may include additional employer contributions, 
different or better superannuation arrangements or payment of some or all of the administration fees or insurance 
premiums by an employer. As our member fund UniSuper has also submitted, the exemption for people in a 
defined benefits fund should continue and be extended to those who are or who may become eligible to become 
members of a defined benefit fund. Members in DB schemes are clear examples of people receiving higher 
benefits under an EBA, higher employer contributions or nominal employer contributions in schemes that 
promise a guaranteed retirement outcome and do not involve members wearing investment risk. 

In our submission we included a draft amendment that would maintain the existing exclusion for EBAs with 
these additional benefits. Unfortunately, we have the salutary lesson of many state Public Service arrangements, 
where the introduction of choice of fund went hand in glove with new employees only receiving SG level 
contributions, a much lower level than were received by state Public Service employees. We don't say that this is 
a perfect system. We think more can be done to address underperforming funds and superannuation generally, 
including in relation to the selection of default funds and the operation of superannuation in respect of EBAs. 
That's why we think the government should implement the changes to default fund selection legislated after a 
previous Productivity Commission inquiry. The implementation of the legislated measures has been frustrated by 
the government for over five years. These measures would have implemented higher standards in the form of a 
quality filter that all default funds, including those listed in the EBAs, would have to meet. I look forward to 
answering any questions you may have. 

ACTING CHAIR:  Thank you, Mr Haynes. Senator McAllister. 
Senator McALLISTER:  Mr Haynes, whilst there are many things we might think about in terms of assessing 

the performance of the superannuation system as a whole, its core function is to provide the best possible 
outcomes for Australians in retirement. That's correct? 

Mr Haynes:  Yes. 
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Senator McALLISTER:  Your submission goes through a bit of an assessment about the extent to which 
enhancing choice in the system, without addressing any other issues, will or won't deal with this adequacy and 
performance question. I want to ask you to step through a couple of the dynamics you have pointed to. The first 
one is the observation you made that the performance of superannuation funds nominated in industrial 
instruments is higher than that of the average performance of superannuation funds generally. To what do you 
attribute that dynamic? 

Mr Haynes:  The largest number of super funds nominated in EBAs and industrial awards are 'profit to 
member' funds. They operate under what is well-known as the industry fund model, which doesn't involve the 
paying of commissions—I know that's now illegal generally, but it's never been part of the industry fund model. It 
doesn't involve the payment of moneys to shareholders and it doesn't involve the paying of higher fees to related 
parties. They are all significant structural benefits to funds that are typically nominated in EBAs. On top of that, 
the industrial process, under the Fair Work Commission, does provide a rigorous assessment of funds that are 
nominated in awards and EBAs. There is a requirement that all those funds be MySuper products. Of course, 
MySuper products have a higher standard than is the case for the wider universe of choice products. And we say 
that that bar would have been increased even further had there been implementation of the legislated changes to 
arrangements for awards and EBAs. 

Senator McALLISTER:  I suppose there's the role of the Fair Work Commission, but why aren't individuals 
making these choices? If the benefits of industry funds are as you describe them, how is it that so many people do 
still choose high-fee, low-performing funds? 

Mr Haynes:  I think it is the case that fewer people are making that choice at the moment. In fact, as a 
consequence of the misconduct identified, largely in the retail sector, by the financial services royal commission, 
there are strong inflows of informed moneys into industry funds. However, it remains the case that, 
overwhelmingly, people have low levels of appreciation of financial concepts and, historically, people have been 
influenced to make poor decisions by financial advisers who weren't acting in their best interests. I am pleased to 
say that this government is moving to stop some of the core reasons for this happening, such as the hawking of 
superannuation through inappropriate cross-selling. 

Senator McALLISTER:  Is it your expectation that choice of fund will address the issue of multiple funds 
and multiple accounts? 

Mr Haynes:  Choice of funds has been in place for close on 15 years. 
Senator McALLISTER:  Sorry, I mean this legislation as an extension of the choice of fund arrangements. 
Mr Haynes:  I think this is a very low-level issue. I think the changes that were brought in last year in relation 

to protecting your super and putting members' interests first were generally good pieces of government legislation 
that go to reduce the proliferation of unnecessarily duplicated accounts and unnecessary payment of fees and 
insurance premiums. I don't see that this measure will have any impact whatsoever on duplicate accounts. 

Senator McALLISTER:  What about the impact of this measure on fees? 
Mr Haynes:  Again, when APRA releases its heat map next year, I think it'll become even clearer to all 

concerned that the biggest problem with high fees is in the choice sector and not in the MySuper sector. One of 
the interesting things about the APRA heat map in relation to MySuper products was the fact that the 
overwhelming majority of profit-to-member funds have either low fees or higher returns which justify slightly 
higher than average fees. 

Senator McALLISTER:  On pages 6 and 7 of your written submission, you proffer, I think, two alternative 
potential amendments to the legislation before the committee. Do you want to talk us through each of those and 
the reason that you have structured them as you have? 

Mr Haynes:  In identifying the additional benefits that are provided to people in enterprise bargaining 
agreements, we identified that they fell into a number of characteristics. They involved employers who paid 
higher than SG rates of employer contributions; fees that were subsidised, in whole or in part, by employers; 
special insurance arrangements, which may or may not have their fees subsidised by their employer; and we've 
put that in a format that we suggest could be used by the committee in making an amendment to the legislation. 

Senator McALLISTER:  Knowing the sector as you do, it has been argued here today that there is no 
practical impediment to these same kinds of benefits being negotiated in an environment where multiple funds are 
operating within a workplace. Is there a practical impediment to negotiating either higher contributions beyond 
the SG or specialised insurance arrangements, in an environment where there is more than one fund in the 
workplace or industry? 
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Mr Haynes:  I would invite the committee to see if they can find examples of it. I would suggest that there is a 
very strong correlation between the incidence of enterprise bargaining agreements and specific superannuation 
clauses that typically nominate one or a small number of superannuation funds, and that has to do with the 
relationship between the fund and the industry and the recognition of the additional benefits that are appropriate 
in association with that fund, such as I believe has been discussed earlier today in relation to UniSuper. 

Senator McALLISTER:  Thanks, Mr Haynes. 
Senator PATRICK:  I have a couple of questions in relation to that. We heard evidence today that, in actual 

fact, there is no direct link between the EBA and the super result that flows from an EBA. So the super fund is not 
involved in the negotiation. The negotiation of the EBA is quite a separate transaction, and the fund doesn't get 
involved in that EBA. So, as to your last statement, in some sense you said the committee ought to go and find 
examples. Well, we do that by bringing witnesses before us who can give us examples—specialists. 

Mr Haynes:  Let me rephrase my answer to the last question. Within EBAs that have restricted choice there is 
a greater propensity for there to be additional superannuation benefits. Within people not covered by EBAs there 
is a lesser incidence of additional superannuation benefits and it is more likely that the community standard of the 
superannuation guarantee will apply. 

Senator PATRICK:  But isn't that the collective power of the negotiation of the EBA as opposed to the super 
fund that it's tied to? 

Mr Haynes:  Absolutely. It is just that. If you were to look at the transport industry, for example, you would 
imagine that transport industry employers and unions would look to a fund that is geared to the interests of that 
industry. 

Senator PATRICK:  Sure, but, in terms of the negotiation of whether it's nine per cent, 10 per cent, 12 per 
cent or 15 per cent, that in some sense is separate from the fact that the EBA may involve—TWUSUPER, for 
example. 

Mr Haynes:  Yes. The negotiations do not involve the superannuation funds—nor should they. 
Senator PATRICK:  Sure. I'm not suggesting they should either; I'm trying to understand the correlation 

between the conduct of EBA negotiations, which collectively give the workers the ability to negotiate more super, 
and the choice of super fund. You could have a number of default funds or a default fund and still presumably 
achieve a good outcome of the EBA in terms of the percentage of super paid. 

Mr Haynes:  I would think that would be possible. However, I think that, when the negotiations focus on 
matters of superannuation, there is consideration of the benefits that are negotiated and the question of which is 
the super fund or funds which best reflect the needs of the enterprise or industry. 

Senator PATRICK:  I think you'd be happy to state on record that industry funds generally do better than 
retail funds. 

Mr Haynes:  Profit to member. AIST represents the wide universe of industry, public sector and corporate 
funds, and that collective of funds outperforms retail funds over the long term. 

Senator PATRICK:  Indeed. I'm not questioning that. Noting that that is the case, I wonder why there are 
members of these retail funds. In some sense, it's exploring that human behaviour. People are given choice but 
seem to choose funds which are presumably known to be of lesser performance than industry super funds. How 
do you explain it? 

Mr Haynes:  I think people are often not particularly financially literate, and we as an organisation support a 
range of standards which protect people against poor decision-making and require higher standards of the 
manufacturers of those products. 

Senator PATRICK:  Have you done any analysis as to why these retail funds attract members if they 
clearly—my understanding, having looked at this across several pieces of legislation, is that the super funds do 
perform better, so I'm not questioning that. I just find it difficult to comprehend, and I wonder if you've done any 
studies as to why people who are given a choice then go and choose these other funds. 

Mr Haynes:  An analysis that was undertaken by the financial services royal commission is that there was 
widespread inappropriate cross-selling of people into superannuation and insurance products that didn't meet their 
needs, and that's why this government has proposed legislation to prohibit that. The case studies considered by the 
royal commission suggested that this was behaviour that went on on an industrial scale. 

Senator PATRICK:  So in some sense, if that problem is dealt with by way of the proposed legislation, you 
would imagine that, even when given a choice, most people are going to land themselves in an industry super 
fund. 
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Mr Haynes:  I welcome the day when people are able to make financially informed decisions on a widespread 
basis. Some people do now, but whenever there has been an analysis of financial literacy—and various 
governmental inquiries have done that—they suggest that the level of financial illiteracy is in the order of 80 per 
cent or higher. 

Senator PATRICK:  Okay. I go back to your statement where you talked about additional benefits in the 
EBAs. I understand that there would be benefits to workers in negotiating an EBA, but are you saying there are 
additional benefits to workers in terms of the super fund that they end up contributing to simply because of the 
EBA? You made the statement that you get additional benefits from the EBA. Were you referring specifically to 
superannuation benefits or to the broader benefits that come from those negotiations? 

Mr Haynes:  If you are talking about an EBA identifying a super fund that is associated with that particular 
industry, it may well be that they have member services staff or employer services staff who have a close 
appreciation of that industry. They understand the language that people speak and are able to support them in 
understanding the superannuation options that are available to them. 

Senator PATRICK:  So it just goes back to the fact that, if you make a collective choice and someone 
examines it properly, they may well land in the position that, for example, for transport workers TWUSUPER is 
the better option, as opposed to the illiteracy problem where, if you give people choice, they don't know where to 
go at all. Is that some nature of the benefit? 

Mr Haynes:  That is an element, yes. 
Senator PATRICK:  Are there other elements directly related to super? 
Mr Haynes:  Yes. There is insurance in superannuation. The ability of a person in a high-risk occupation to 

obtain insurance outside of super may be limited and it may be significantly more expensive. The fact that 
UniSuper, for example, is able to negotiate insurance arrangements based on what I imagine would be a low-risk 
population means that the insurance benefits that are available to UniSuper members are appropriate to the needs 
of people who work in higher education—and so on for construction with Cbus, transport with TWU and so on. 

Senator PATRICK:  But in some sense that still goes back to the literacy issue, because you could still not be 
in an EBA and pick the Transport Workers Union super, TWUSUPER. If you analysed it properly, you would 
say, 'That's where we've got to go to get the best insurance,' because, again, the EBA is not directly involved in 
negotiating the insurance premium. 

Mr Haynes:  I have difficulty myself working my way through a PDS for insurance. 
Senator PATRICK:  I understand. 
Mr Haynes:  For people who don't work within industry, it's doubly hard. 
Senator PATRICK:  Thank you. 
ACTING CHAIR:  I wanted to ask you about the sustainability of your position to be opposing this particular 

change we're proposing. Are you aware of open banking? 
Mr Haynes:  Yes. 
ACTING CHAIR:  The whole core of government policy in this jurisdiction and others is to give people more 

choice, with the idea that people can choose a product, whether it's a power company, telecommunications 
product, bank or super fund. Yet in this submission you've sent to this committee you're saying that you think 
people shouldn't be able to choose their own super fund. I'm wondering how sustainable you think that is. 

Mr Haynes:  The core position in our submission is that, where there is an additional benefit that accrues to an 
individual or a group of individuals by virtue of an enterprise agreement, that shouldn't be jeopardised by this 
legislation. 

ACTING CHAIR:  I understand it's a longstanding position of yours, and I'm not surprised it's your position, 
given your ownership. Obviously your membership benefits from this law, so why would you argue against it? 

Mr Haynes:  If you're receiving 17 per cent employer contributions from your employer and, as a result of the 
removal of this exemption, your superannuation may become 9½ per cent, I put it to you that the losers there are 
not the super funds; the losers there are the individuals who lose a very significant part of their retirement savings. 

ACTING CHAIR:  I note that you've asked us to look for things. The role of this committee is to ask 
witnesses for information, not the other way around. You might want to take on notice any examples that you can 
find of that. As Senator Patrick noted before, we're all members of the Commonwealth Parliament. As Senator 
Sheldon highlighted before, we all have the right to choose a different fund and we still have the same 
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contribution rate. The evidence that has been tendered to this committee is that contribution rate has nothing to do 
with the rights of people to be able to choose their own super fund. 

Senator SHELDON:  Now that we mention it, I think Mr Haynes is making a valid point that collective 
choice is a form of choice. I don't have the chance to have collective choice. 

ACTING CHAIR:  But you can choose your own super fund. 
Senator SHELDON:  I do not have a chance to have collective choice. My preference would be collective 

choice, for a number of reasons— 
ACTING CHAIR:  I don't think the rest of your colleagues would want to go into your fund. 
Senator SHELDON:  but the argument isn't about what Senator Sheldon wants to do. The fact is there's a 

whole cohort of people who would be better or worse off depending on which fund they go into. I have a series of 
questions to ask when it's my turn. 

ACTING CHAIR:  We're almost at your turn. My next question goes to a comment you made before about 
the proliferation of accounts. Can you unpack that a bit more, Mr Haynes? 

Mr Haynes:  Some time ago there were 33 million superannuation accounts in Australia. As a result of various 
initiatives of this and previous parliaments, the number of accounts in Australia is now 22 million. That's a 
reduction of 11 million. With the further implementation of the 'protecting your super' legislation, with the 
implementation of Single Touch Payroll and because of these other initiatives, we are seeing measures directly 
aimed at reducing the proliferation of unnecessary accounts having a very significant impact on the number of 
accounts. 

ACTING CHAIR:  I'm trying to understand why you've linked that to this particular submission you've made. 
One of the points of this reform is to reduce the growth of new accounts. Clearly there've been examples where 
people wanted to choose their own fund but they haven't been able to because they've had a super fund from a 
prior job which they've kept and now they're caught in an agreement which doesn't let them choose, so they've 
had to open another account. I would've thought that, if this bill went through, there would be fewer duplicate 
accounts. 

Mr Haynes:  I think there is one Mr Bracegirdle. His example gets mentioned over and over again and has 
been done for I think the last decade. There are millions— 

ACTING CHAIR:  There are actually submissions to this inquiry where people have complained about the 
inability to choose their own fund. 

Mr Haynes:  I suggest that the number of people who are in that position are minuscule in absolute numbers 
and, in particular, in comparison with the millions of unnecessarily duplicated accounts that are being removed 
from the system through other initiatives. 

ACTING CHAIR:  Okay. But it's not true for you to say that, if this bill doesn't pass, there'll be fewer multiple 
accounts. It's just not true, is it? 

Mr Haynes:  I don't think we've said that. 
ACTING CHAIR:  So you haven't said that? 
Mr Haynes:  We haven't said that. If that is an intention of this legislation, it is wrong-headed, because there 

are other initiatives which will serve that purpose. 
ACTING CHAIR:  Senator McAllister went through this with you in some detail, but on page 6 you put 

forward a different model, which is constructive—good on you. But isn't this basically an admission that the 
current system cannot continue? 

Mr Haynes:  The current system can and should be improved through the actual implementation of changes 
passed by the federal parliament in 2012-13 to add a quality filter to the process of default fund selection in the 
industrial relations system. 

ACTING CHAIR:  You're saying there should be a quality filter on enterprise agreements as well? 
Mr Haynes:  I think funds that are nominated in industrial awards and enterprise agreements should meet a 

quality filter. 
ACTING CHAIR:  So that's an admission that the current system should be improved? 
Mr Haynes:  The current system should be improved. 
ACTING CHAIR:  I appreciate your evidence and, as I am conscious of time, I will give the call to Senator 

Sheldon. 
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Senator SHELDON:  Mr Haynes, in your submission you raise the Productivity Commission report of 2018, 
Superannuation: assessing efficiency and competitiveness, and you quote a particular point about the complexity 
of products. Can you expand on that? 

Mr Haynes:  There are something in the order of 44,000 products in the superannuation system. Most of them 
are in the choice sector. Until a project that's underway now, there has not been a requirement to report through to 
APRA on the performance and structure of those. However, the work that various rating agencies, such as 
SuperRatings, have undertaken has clearly demonstrated that those products tend to be higher fee paying and 
lower performing. 

Senator SHELDON:  There is an argument about whether there should be collective choice or whether we 
should allow a proliferation of other fund options. The Productivity Commission has found that there are defects 
in that option. In the case of collective choice, are you aware of some of the processes that might be involved? 
There are workplace leader discussions about the proficiency of the fund and employer discussions about the 
proficiency of the fund, and then there is a vote taken on whether they would have that fund as the collective 
choice, and of course in those circumstances the majority rules. Going back to your earlier point, do funds such as 
UniSuper, which you quoted, and TWUSUPER have features that you are aware of that are particular to their 
industries? 

Mr Haynes:  Yes, whether it's universities or transport—the transport industry tends to have a higher 
proportion of male workers. It typically has people with perhaps lower educational standards and a higher 
incidence of workplace injury. When unions are putting together their logs of claim in relation to the matters that 
they're serving on employers and employer associations, they have regard to the particular needs of their 
members, and that's not just in relation to those general conditions of employment matters; they also have regard 
to the characteristics of the superannuation fund and the benefits that are provided by the insurance within their 
superannuation fund. As you would know, Senator, there are many, many meetings that take place within an 
employer of those employees and workers about the right benefits to be progressed as a priority in those 
negotiations. 

Senator SHELDON:  If there are hundreds of people who are making a decision on a fund in a collective 
choice, are they just as able, at the next agreement, to change that collective choice? 

Mr Haynes:  Yes. Nominated funds have changed. I know in my own workplace our nominated super fund 
has changed from one EBA to another. That is not something that is particular to AIST; that is something that is 
available to every worker as part of EBA negotiations. 

Senator SHELDON:  There was some evidence given earlier that by TWUSUPER that, where there were 
multiple choices of funds and people were able to move to whichever fund they wanted to, in the last five years 
$80 million has been moved AMP. In light of evidence to the royal commission and your industry experience, 
will people be better off or likely worse off? 

Mr Haynes:  I would imagine that those members would be significantly worse off as a result of that decision. 
Senator SHELDON:  They also gave evidence that over $300 million has gone to retail funds out of 

TWUSUPER. Would you suspect that the majority of that $300 million would be going to less-performing funds 
as a result of going to retail funds? 

Mr Haynes:  On the balance of probabilities that would be the case. I don't know the precise funds to which 
the money has been transferred. 

Senator McALLISTER:  Mr Watts, ISA's submission, as it so often is, has been very helpful to this 
committee. We've had a range of witnesses bring different propositions to the table about how we might think 
through the legislation before us. My starting point is the purpose of superannuation, which is to provide for 
positive outcomes in retirement for Australians, augmenting the age pension or, in some instances, replacing it. I 
suppose that's the frame through which I assess this legislation and any other pieces of legislation. Just as 
background, I am less sympathetic to people who want to make an argument that we ought to be 'empowering' 
people or creating a sense of individual agency. We are actually looking for policy outcome which means a better 
retirement outcome for Australians. Can you please talk me through the ways in which you think this legislation 
does or doesn't address that objective and any other things you think the committee should be considering in 
relation to that objective.  

Mr Watts:  Industry Super Australia support a choice of funds. We think it is in itself inherently a good thing. 
However, it has to be contextualised. I think that Industry Super Australia in general support the direction of the 
bill. It is consistent with the many millions of Australians who do exercise choice and the increasing number of 
Australians who exercise choice of superannuation fund. However, as the royal commission indicated, evidence 
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of cross-selling and mis-selling of super products to unwary consumers has left them materially worse off. 
Independent research from Rice Warner Actuaries to ISA in 2017 supported this finding. One in two Australians 
who switched super funds in 2014-15 paid an estimated additional $170 million in fees for those members paying 
higher fees. Ninety-two percent, or $157 million of those additional higher fees, were paid to retail funds. Retail 
super funds were at the time the main switching destination for the 72 percent of all switchers. Members rolling 
into industry funds are generally twice as likely to pay lower fees than those rolling into retail funds. The 
immediate impact of changing super funds during that period was $137 million increase in fees per annum. The 
net impact of changing funds was a $284 million decrease in investment performance per annum. The 
Productivity Commission's final report in December 2018 reported: 
…the evidence suggests that competition in the choice segment has not always delivered better long-term outcomes for 
members in terms of performance, products and services. 

Since the Rice Warner research three years ago more people than ever have voted with their feet, and many 
have joined lower fee, better performing industry and other profit-to-member super funds. But helping consumers 
to make good choices remains an ongoing challenge. A good place to start is simple product disclosures for 
choice super products. ISA's position is that for choice to be genuinely available to consumers it needs to be 
informed choice. At this point in time we don't have an environment of informed choice. It is an indictment of 
successive superannuation ministers that choice product dashboards are not currently available to consumers and 
will not be until 2023 unless this committee and the government take action. There have been five separate 
deferrals announced by ASIC because the minister of the day has not made the necessary regulations to introduce 
the choice product dashboards. On the current timing, it will be a decade between when the parliament passed 
laws for choice product dashboards and their commencement. This appalling record suggests a wilful disregard 
for the laws made by parliament. Worse still, it was as a result of lobbying by for-profit funds, which stood to 
gain by leaving consumers in the dark about their higher fees and poor performance. Surely this can't be tolerated 
any longer. The choice product dashboards and the new antihawking provisions arising out of the royal 
commission must go hand in hand with the provisions outlined in this bill. 

Turning to the detail of the bill, ISA would note that the provisions which the bill seeks to remove were 
originally inserted by the Howard government at the request of employers in 2005 to simplify administration of 
super contributions for their workplaces. The reasons for restricting choice of funds have narrowed over time. 
Today, restrictions on choice of funds in EBAs are extremely limited. ISA's analysis of the workplace agreements 
database suggests that just 1.9 percent of the workforce faces restrictions on their choice of fund. In limited 
circumstances there may be legitimate reasons to restrict choice, such as where there is a risk of super going 
unpaid or where an employer subsidises fees or insurance. ISA recommends that there be a presumption of 
choice, unless it can be demonstrated that it is in an employee's interest to restrict choice of fund through an EBA. 

Senator McALLISTER:  Thank you. I think that is a succinct summary. We might consider the proposition 
before us. I don't have any further questions for you, Mr Watts, except to say that the research you referred to 
earlier from Rice Warner that was produced around switching would be of benefit to the committee overall. I 
think it's our intention to incorporate that document into our evidence base. We understand that it is publicly 
available. 

Mr Watts:  It is. 
Senator SHELDON:  Mr Watts, there was a report commissioned by ISA, which was publicly put out in 

February 2017, which was done in conjunction with UMR. Do you recall that report? 
Mr Watts:  I do. 
Senator SHELDON:  In that report, as part of the commission research, UMR spoke to 560 businesses, of 

which 60 percent changed the default superannuation fund after being offered incentives. Are you aware of that? 
Mr Watts:  I am. 
Senator SHELDON:  Research found that seven per cent refused to change their default super fund, while 33 

per cent of those offered benefits were still considering their position. Have you any comments to make about the 
situation where choice is made by employers, in this case with banking institutions, for-profit institutions, and 
their motivation? 

Mr Watts:  The UMR research follows Treasury's own research, which it undertook in 2007 and 2008, by 
Colmar Brunton. It was extensive research of employers, which found that up to 26 percent considered incentives 
and 13 percent admitted to acting on incentives from banking and other financial institutions in return for 
switching their default fund arrangements. It's a long-standing practice. It's a concern that was recognised by the 
Productivity Commission in its review of the efficiency of the superannuation system. The royal commission also 
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touched on it. It's not uncommon, particularly for medium size and small businesses, where small-business 
packages can be provided. A banking package can be provided, which includes business loans as well as 
superannuation arrangements for employees. Most employers act in good faith and act in the interest of their 
employees and spend a fair bit of time looking at superannuation options for their employees where it is their 
responsibility to do so. We recognise that. It is not an easy thing to do. It is easy to err on the side of packaging. It 
is probably a better way to put it, rather than employers being bribed or incentivised. It is an easy path to go 
down, and it is not an uncommon occurrence, unfortunately. It has been that way for some time. What we must 
ensure is that there are institutional processes in place to protect consumers and to protect retirement outcomes in 
general. That means that all parties who are part of the decision-making process, whether it be collective decision-
makers, employers or individuals, have a protective mechanism that ensures that all choices lead to good 
outcomes for consumers. 

ACTING CHAIR:  Thank you very much for your time. 
Senator McALLISTER:  Can we thank Mr Watts particularly, given— 
ACTING CHAIR:  The kerfuffle. The muck-up. We place on record our thanks to Mr Watts. 
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DOWDELL, Ms Michelle, Principal Adviser, Retirement Income Review Division, Treasury 

JEREMENKO, Mr Robert, Division Head, Retirement Income Policy Division, Treasury 

MAEVSKY, Mr Alex, Manager, Retirement Income Policy Division, Treasury 

[14:43] 
ACTING CHAIR:  I welcome officers of the Treasury. I remind officials that the Senate has resolved that an 

officer of a department of the Commonwealth or of a state or territory shall not be asked to give opinions on 
matters of policy and shall be given reasonable opportunity to refer questions asked of the officer to superior 
officers or to a minister. The resolution precludes only questions asking for opinions on matters of policy and 
does not preclude questions asking for explanations of policies or factual questions about when and how policies 
were adopted.  

I remind all witnesses that in giving evidence to the committee they are protected by parliamentary privilege. It 
is unlawful for anyone to threaten or disadvantage a witness on account of evidence given to a committee and 
such action may be treated by the Senate as a contempt. It is also a contempt to give false or misleading evidence 
to a committee. If a witness object to answering a question, the witness shall state the ground upon which the 
question is taken and the committee will determine whether it insists on an answer. If the committee determines to 
insist on an answer, the witness may request that the answer be given in camera. Such a request may be made at 
any other time. I advise witnesses that answers to questions taken on notice should be sent to the secretariat by 12 
noon on Monday 16 March 2020. I invite you to make a brief opening statement if you wish. 

Senator PATRICK:  I want to go to some questions that have been raised during the hearing today. There has 
been no Treasury submission, so in some sense we're blind as to Treasury's analysis as to the benefits of the bill. 
It's been put to us during the hearing that there aren't in fact many people that are covered by an EBA which has a 
prescribed superannuation fund. Are you able to give any numbers in relation to this? How many people will be 
granted choice that they don't already have as a result of this bill? 

Mr Jeremenko:  I'm aware of some analysis that the Attorney-General's Department has done, which I believe 
was referred to in some earlier witness evidence today. 

Senator PATRICK:  Again, that hasn't been put before the committee. Is that analysis something that could be 
put to the committee? 

Mr Jeremenko:  It's not our analysis, so we can't really make that call. It's the Attorney-General's. 
Senator PATRICK:  Could you take that on notice? You're seeking to rely on it. 
Mr Jeremenko:  Well, no. You asked the question, and I'm saying that there is no analysis that Treasury can 

provide, but I note that there is—and the details have been reported in the media as well—the Attorney-General's 
Department analysis. 

Senator PATRICK:  Do you have any knowledge as to whether that analysis is public? 
Mr Jeremenko:  No, other than that I have read details of it in a newspaper article, so to that extent that part is 

public. 
Senator McALLISTER:  Mr Jeremenko, could you take on notice our request that any documentation that 

underpins the public comments by the Attorney-General be tabled for this committee? 
Mr Jeremenko:  I'm happy to take that on notice. 
Senator McALLISTER:  Thank you. 
Senator PATRICK:  Let's go back now to what the newspaper said the analysis contained. 
Mr Jeremenko:  There was a newspaper article in, I think, December 2019. I note that in the minister' s 

second reading speech introducing this bill there was reference to—and I'm assuming it's the same study—a 
sample study undertaken by the Attorney-General's Department that shows there are at least 290 agreements that 
restrict choice in some way to an underperforming fund. 

Senator PATRICK:  Do you know how many people are covered by those agreements? 
Mr Jeremenko:  Around 14,000. 
Senator PATRICK:  How many people are covered by agreements where there is a choice? I'm just trying to 

work out the quantum of the problem that this bill seeks to solve. 
Ms Dowdell:  We can take it on notice. It would be the total number of employees, but I don't have that 

number at hand. 
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Senator PATRICK:  That would be appreciated. It has been put to the committee that you could have a 
perverse situation whereby a choice is given to an employee, and because of the general lack of knowledge—I 
think the previous witness said 80 per cent of people simply don't have sufficient knowledge to make a good 
choice—you end up with a perverse outcome. Has Treasury looked at that aspect of this bill? 

Mr Jeremenko:  We have considered all of the effects of this amendment that the bill makes. I say it in that 
way because, as part of that decision-making process that the government has undertaken, the results of the 
Productivity Commission review that has been referred to earlier today as well, which is a three-year review into 
the efficiency and effectiveness of the super system, found that there is a wide divergence in where the 
underperformance of super funds lies. There is underperformance both in the choice sector, certainly, and in the 
MySuper default sector. But that in and of itself is not a reason, in the government's view, to restrict the ability for 
someone to choose their own super fund. 

Senator PATRICK:  Even in circumstances where that choice may result in a worse outcome? 
Mr Jeremenko:  Well, it may result in a better outcome as well. 
Senator PATRICK:  I appreciate that. But once again this goes to the fact that no analysis has been presented 

to the committee to be able to quantify some of this stuff. I saw that in the growth fund bill that this committee 
had to look at, where again no analysis was conducted into the quantums of how much underinvestment occurred 
in industry. They sort of relied on the RBA, but it wasn't clear that that evidence was indeed as definitive as might 
have been suggested to the committee. So it's just hard when someone like me, a crossbencher who doesn't have a 
lot of time, is trying to make a decision on something and is not presented with any information from government 
as to why they might want to vote a particular way, in the government's favour. 

Mr Jeremenko:  The government response to the Financial System Inquiry final report, often referred to as 
the Murray report, was in 2015. There was a recommendation in there along the lines of this bill, making sure that 
every— 

Senator PATRICK:  Was it grounded on the sorts of questions I was asking, about numbers and there being a 
lack of financial literacy amongst those who might be given a choice? 

Mr Jeremenko:  I wasn't in this role at the time. I can take that on notice to give you a precise estimate. 
Senator PATRICK:  Ms Dowdell is nodding her head. 
Ms Dowdell:  The Financial System Inquiry did look at a range of those issues. I can't recall this particular 

recommendation, but there were a number of discussions about the level of financial literacy and the support 
needed for members, particularly in default funds. But we can take on notice the specifics of the analysis and this 
recommendation. 

Senator PATRICK:  That would be good. In some sense, I'm trying to form up a submission on notice that 
gives me the details I'd like to see to enable me to make a good decision. They're my fundamental questions. 

ACTING CHAIR:  Senator McAllister, do you have any questions? 
Senator McALLISTER:  Sure. They're not dissimilar to Senator Patrick's. What problem does this legislation 

seek to solve? What is its task? 
Mr Jeremenko:  This legislation builds on the other, already legislated measures in the member outcomes 

space. It seeks to improve member outcomes in superannuation. 
Senator McALLISTER:  What specific member outcomes does it seek to improve? 
Mr Jeremenko:  This will prevent unintended multiple accounts. 
Senator McALLISTER:  Will it? 
Mr Jeremenko:  Yes, for those people— 
Senator McALLISTER:  What evidence do you have that this small group having individual choice rather 

than collective choice will reduce the number of accounts? 
Mr Jeremenko:  If someone who is employed in an occupation that has one of these restricted-choice 

arrangements currently in force then moves to a subsequent employer that has another one in force, they are 
forced to have two super accounts. 

Senator McALLISTER:  Even if they've left their old workplace? 
Mr Jeremenko:  They've put money into that account, and that account will stay there absent them doing 

something. 
Senator McALLISTER:  Like rolling it over, as everybody else does when they move to a new workplace? 
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Mr Jeremenko:  The evidence is that not everybody else does that. 
Senator McALLISTER:  I'm just trying to understand, because there doesn't seem to be any actual dataset 

which suggests that this will improve that situation. I'm just trying to understand why you believe it will. 
Mr Jeremenko:  Well, it will. That is the factual situation. 
Senator McALLISTER:  Based on what facts? 
Mr Jeremenko:  Well, I'll give another example. 
Senator McALLISTER:  I'm looking for data rather than theoretical examples, because I think— 
Mr Jeremenko:  This is not a theoretical example. 
Senator McALLISTER:  if we've learnt anything in the last few years about how the financial system works, 

it's that theories about markets and consumer behaviour and competition don't appear to play out exactly as we'd 
anticipate. So I'm kind of looking for some concrete dataset that Treasury is relying on. 

Mr Jeremenko:  There are examples of arrangements that restrict choice. No-one is denying that. 
Senator McALLISTER:  Sure. 
Mr Jeremenko:  No witnesses before this committee today have denied that statement. One of the most 

publicised ones in recent times has been the Kmart example, where employees were made to contribute to the 
Rest super fund. That was recently found by the Fair Work Commission basically to be invalid, and some of the 
commentary of the Fair Work Commission was: 
[The detriment] may be monetary to the extent that the performance of the REST fund is less than what an employee might 
otherwise prefer or that employees required to have multiple funds are required to pay multiple fund fees. 
As a result of that, as I understand it, that agreement for employees at Kmart has been amended. 

Senator McALLISTER:  So, in fact, existing arrangements in the industrial relations system resolve that 
problem? 

Mr Jeremenko:  In that case, yes, the Fair Work Commission has resolved that problem. 
Senator McALLISTER:  So what does the solution you're asking us to consider add to the situation? 
Mr Jeremenko:  That is one agreement. As I said earlier, the Attorney-General's Department's analysis shows 

there are at least 290 agreements that restrict choice. So that's one that the Fair Work Commission has dealt with. 
I'm not aware of any others the Fair Work Commission has dealt with similarly. This legislation will ensure that, 
for the rest of those 290, the 14,000 employees, on the Attorney-General's numbers, are not forced to contribute to 
a fund that they may not wish to. 

Senator McALLISTER:  Are you aware of any evidence that suggests switching funds results in overall 
improvement to system performance? I ask because the Productivity Commission, in its inquiry, obviously made 
a number of observations about the lack of effective competition on the demand side. 

Mr Jeremenko:  They did. They also said yes, there's a relatively large tail of lower performing products in 
the choice sector but also some of the best performing products are in the choice sector. 

Senator McALLISTER:  How does Treasury respond to that overall dynamic? 
Mr Jeremenko:  One of the responses is that, in an agreement that forces an employee to contribute to a 

certain fund, they may well not be able to choose a better performing choice product or a better performing 
MySuper product. 

Senator McALLISTER:  What are you doing about the poor choice products in the system? It's obviously 
contextually relevant to the proposition before us. 

Mr Jeremenko:  That's right. That goes to the broader series of recommendations in the PC report, which the 
government is still considering its response to.  

Senator McALLISTER:  Are you able to talk this morning about the dashboard—the time when we'll see the 
dashboard for the choice sector? 

Mr Jeremenko:  Again, dashboards were a recommendation of the PC report, so that's still being addressed by 
the government in terms of its response. 

Senator McALLISTER:  Yes. In the road map that the PC report provided they anticipated, I think, that the 
dashboards would all be in place by the end of 2019. Any sense of a timetable for the dashboards for the choice 
sector? 

Mr Jeremenko:  It's a matter for government. 
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Senator McALLISTER:  So no progress on that? You can't give us any update at all on the timing for that? 
Mr Jeremenko:  No. 
Senator McALLISTER:  But you have managed to create those for the industry sector, of course—for 

MySuper. That's all in place. 
Mr Jeremenko:  As you know, the MySuper products are, by their nature, simpler, less complicated products. 

The creation of a dashboard is a simpler proposition for MySuper products versus choice products because of 
their complexity. 

Senator McALLISTER:  Is that the reason for the delay: complexity? 
Mr Jeremenko:  I think one of the reasons, certainly, is the difference in the complexity of MySuper products 

and choice products.  
Senator McALLISTER:  What are the other reasons? 
Mr Jeremenko:  Would anyone at the table like to add? Otherwise, I'll have to take it on notice. 
Ms Dowdell:  I think it is primarily the complexity of how you compare the multiple different investment 

options and product features in a simple comparison document. 
Senator McALLISTER:  No sense about when that's going to be completed at your end, Ms Dowdell? 
Ms Dowdell:  No. As Mr Jeremenko said, it's part of the government's consideration of its response to the PC 

report. 
Senator McALLISTER:  I don't know if you were here when UniSuper provided their evidence. 
Mr Jeremenko:  We were. 
Senator McALLISTER:  They make a different argument to some of the other submitters in terms of, I guess, 

the actuarial basis for their fund. Does Treasury have a response to the arguments that were put forward by 
UniSuper? 

Mr Jeremenko:  UniSuper, as they outlined, currently have a two-year window in which employees can 
choose to opt out. Because they are defaulted into their defined benefits arrangements, they can choose to opt out 
within that two-year period. On the evidence presented by UniSuper, currently somewhere between 15 and 20 per 
cent of people are choosing to opt out in that period. I think their written submission suggests that it changed 
recently from 20 to 15 per cent, but I noticed that the CEO earlier today, in oral evidence, said 20 per cent were 
currently choosing. So what this bill will do is ensure that, beyond that two-year period, the employees can also 
choose another fund other than the defined benefit fund. 

Senator McALLISTER:  It will do more than that, won't it? It won't necessarily see them defaulted into that 
fund at all, will it? 

Mr Jeremenko:  That's right—in that first two years, as well. Correct. 
Mr Maevsky:  If the question is whether this bill will change the default arrangements, it's not going to do 

that. So they'll still be defaulted into the defined benefit. 
Senator McALLISTER:  Is there anything that you might like to provide the committee if we're considering 

the problem presented to us by UniSuper? If we were seeking to constructively engage with the problem that they 
present, is your evidence that it's not a material problem? 

Mr Jeremenko:  We've been in discussions with UniSuper, have seen their submissions and have also spoken 
with them. We are yet to receive any detail from them that would suggest there is an issue with proceeding with 
this legislation. 

ACTING CHAIR:  More? 
Senator McALLISTER:  I think we should test, with Treasury, the range of propositions that have been put to 

us by other witnesses and give you the opportunity to provide a response. One of the other lines of argument put 
to the committee is that there are specific product structures that are tailored to the particular demographics or 
characteristics of an industry and that that alignment between the product and the needs of members lends itself to 
a collective decision to reinforce the ability of that fund to provide the product with those particular 
characteristics. The kinds of things that are being alluded to are the demographics of the industry, their associated 
appetite for risk and the particular structure of certain kinds of insurance products that might not otherwise be 
available in a fund that sought to attract the general population. How does Treasury respond to that line of 
argument? 
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Mr Jeremenko:  Nothing in this bill changes the ability for that to occur. That can still occur. If it is such a 
compelling proposition in the minds of those who are subject to an agreement—such a great deal from an 
employee coming in, for example—then I'm sure they'll have plenty of ammunition in terms of data to sell that 
proposition in a world of choice that this bill provides for. 

Senator McALLISTER:  I think the countervailing proposition to that goes to some of the other 
characteristics of the decision process that are not canvassed by this bill—particularly the power relationship, 
where you have information-poor and time-poor members engaging with a choice about a complex product and 
an employer who, for one reason or another, may be motivated to divert those employees from one product into 
another. That is also a fact set that was revealed at the commission, right? I recognise that you say that the 
hawking provisions should be able to sort that out. But there is a challenge where people are making decisions 
where the employer arguably holds the whip hand when they present all the paperwork on the first day that you 
turn up, is there not? 

Mr Jeremenko:  In that example, if we're talking about the employer presenting the agreed fund or funds, as 
per the enterprise agreement, and then if we're in a world where this bill is law, the employee would also see their 
other super fund that they might be bringing from another employer. If they're in a mindset where they're not able 
to choose, they will still be defaulted, as per the enterprise agreement. If you like, the protection that that 
agreement seeks to give the employees is still there for those who aren't going to choose. This doesn't change that. 

Senator McALLISTER:  Thanks for responding to the arguments by others. I appreciate it. 
ACTING CHAIR:  I just have a couple of clarification questions along the lines of Senator McAllister's 

questions. If this bill were to pass, you could still have an enterprise agreement with a default fund, couldn't you? 
Mr Jeremenko:  Yes. 
ACTING CHAIR:  So you're aware of the evidence presented today that said that you couldn't? 
Mr Jeremenko:  Yes, I did hear that, and I was perplexed because that is not the case. 
ACTING CHAIR:  Also, in terms of some of the other evidence put to the committee about the rate of 

superannuation provided to employees, you could still have a higher than SG rate and allow people to choose a 
different fund from the default, couldn't you? 

Mr Jeremenko:  That's correct. 
ACTING CHAIR:  Just on the issue of proliferation: if this bill became law, you'd have to assume that there 

would be fewer multiple accounts. It has been put to various committees and inquiries that people want to choose 
but are not able to. 

Mr Jeremenko:  That's right. Logically, that flows. 
ACTING CHAIR:  I want to ask about open banking and consistency of purpose. I assume there are people in 

Treasury working on open banking. 
Mr Jeremenko:  Correct. 
ACTING CHAIR:  So the general approach would be that people should be given more opportunities to 

choose financial products? 
Mr Jeremenko:  That's correct. One of the Productivity Commission's recommendations is to consider a 

consumer data right in the superannuation context as well. 
ACTING CHAIR:  That goes to my next question, which I assume is logical as well. Passing this bill is 

probably necessary to facilitate open super. 
Mr Jeremenko:  That logically follows as well; that's right. If there are any restrictions on people's ability to 

make choice—and there have been no decisions by government to go down that path as yet—certainly that would 
follow. 

ACTING CHAIR:  I want to finish on the point about inducements. It might be useful to get some of this on 
notice just for the committee's benefit. My understanding was there was a broad anti-inducement provision—and 
this is about employers—which various inquiries have shown wasn't always effective. That has now been 
strengthened after the Hayne commission. 

Mr Jeremenko:  That's correct. Maybe Mr Maevsky can speak to that. 
Mr Maevsky:  Section 68A of the Superannuation Industry (Supervision) Act used to have a prohibition that 

was criticised by various stakeholders as not operating— 
ACTING CHAIR:  Too weak? 
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Mr Maevsky:  That's right; too weak and difficult to enforce. The royal commission has outlined a few 
instances where it was potentially breached or industry participants operated against the spirit of the prohibition. 
After the royal commission, on the recommendation of Hayne, it was strengthened as part of the member 
outcomes No. 1 act. 

ACTING CHAIR:  So that has been in place for how long? 
Mr Maevsky:  Since May last year. 
ACTING CHAIR:  That's ASIC. That's a conduct thing, isn't it? 
Mr Maevsky:  Yes, it's enforced by ASIC. 
ACTING CHAIR:  Who does it apply to? Does it apply to the funds? 
Mr Maevsky:  It applies to employers. I believe it also applies to the funds. 
ACTING CHAIR:  What are you doing to make sure that the employers are aware of it? 
Mr Jeremenko:  That would be something that the regulators would be ensuring. We can take that on notice. 
ACTING CHAIR:  I think it would be good to get that on notice. That's all I have. You can go with our best 

wishes. On behalf of the committee, I'd like to thank all those who have made submissions and sent 
representatives here for their cooperation with this inquiry. 

Committee adjourned at 15:08 


