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COCHRANE, Professor Glynn, Private capacity 

Committee met at 8:03 

CHAIR (Mr Entsch):  I declare this public hearing of the Joint Standing Committee on Northern Australia's 

inquiry into economic engagement with traditional owners. We'd like to thank witnesses for appearing here today. 

I'd also like to acknowledge the traditional custodians of the land and show our respect to elders past, present and 

emerging of all our First Nations people. 

In accordance with the committee's resolution on Thursday 1 August 2019, this hearing will be broadcast on 

the parliament's website and the proof and official transcripts of proceedings will be published on the parliament's 

website. Those present here today are advised that filming and recording are permitted during the hearings. I 

remind members of the media, who may be represent or listening on the web, of the need to fairly and accurately 

report the proceedings of the committee.  

Welcome Professor Glynn Cochrane. Although the committee doesn't require you to give evidence under oath, 

I would advise you that this hearing is a legal proceeding of the parliament and therefore has the same standing as 

proceedings of the respective houses. The evidence given today will be recorded by Hansard and attracts 

parliamentary privilege. I now invite you to make a brief opening statement before we proceed to questions. 

Prof. Cochrane:  My 20-year involvement with Rio Tinto community relations began in 1995, when I was in 

Darussalam as the chief UNDP and World Bank technical adviser for civil service reform in Tanzania. Bob 

Wilson, the then CEO of RTZ, asked me to help him and the company to introduce systematic responses to social 

issues. Bougainville was still raw and fresh. Society's expectations for mining company behaviour were changing, 

and NGOs were campaigning vigorously to stop mining. No sooner was I in London than the merger with CRA 

took place. Bob Wilson became chairman and Leon Davis was CEO of the new Rio Tinto. Working with Richard 

Harnum, main board directors, product group chiefs and community practitioners, we developed a new design for 

community relations, which had support at all levels of the company as well as in operations in Australia and 

around the world. 

Since Juukan, I have been thinking about a number of issues, and these are the following: What worked well 

and what went wrong with Rio Tinto's community relations in the Pilbara? Where should the social function be 

placed in the corporate headquarters of the organisation? Why did social performance reporting fail to pick up the 

dissatisfaction expressed by the company's Aboriginal neighbours? What changes are urgently required to the way 

Rio Tinto accounts for salvaged artefacts? Is the chairman of Rio Tinto right when he says the present CEO is the 

best person to rebuild relationships with Aboriginal communities and others around the world? That is my 

opening statement. 

CHAIR:  Thank you very much indeed. We'll now start with some questions. 

Senator DODSON:  Good morning, Professor Cochrane. In your submission you say Rio Tinto had been 

following its own stripped-down version of cultural resource management in the Pilbara and the focus had been 

on the development of skills and procedures needed to secure quick clearance and the removal of impediments to 

mining, something that too frequently results in the destruction of sacred sites. The clearance seeking would have 

encouraged Rio Tinto to think that caves could be destroyed without too much fuss. What do you mean by the 

development of the skills and procedures needed to secure quick clearances? 

Prof. Cochrane:  In a sense, I think it's the opposite of developing real cultural heritage management skills; it's 

simply a lot of box ticking and complying with regulations and legislation in order to get quick clearance. I would 

point out to you that, if you look at what happened after Juukan—there was a film, there were lectures and there 

were discussions at archaeological associations—that stands in marked contrast to what normally seems to 

happen. Seven thousand items were removed from those caves. That is not mentioned in the board-led Rio Tinto 

inquiry, and I think it extremely bad that arrangements have not be made to properly provenance and make 

arrangements for those artefacts. Artefacts have been collected by mining companies all over the Pilbara, not just 

for Juukan but for a long time. They are stored in containers. They are not properly being explained. People are 

not being educated about them, and that's what I mean by that is not really proper cultural heritage. All they're 

really doing is ticking the boxes, talking about cultural heritage, but I don't think that it's really being done 

because they exercise the duties of a collecting institution but they do not follow best Australian museum practice. 

Senator DODSON:  You said nothing about the hair belt sample. 

Prof. Cochrane:  I think all of those. It seems to me incredible that there would be 7,000 items and I'm sure 

that they have not been properly provenanced, tagged and explained. I'm not at all sure that they're being stored in 



Page 2 JOINT Friday, 28 August 2020 

 

NORTHERN AUSTRALIA COMMITTEE 

a way that would preserve whatever it is that needs to be preserved, and that I think is a severe problem. Dr Slack 

said in 2014 that he had started to do this work, and what I think is regrettable is that it looks as if he was on a 

very tight budget and schedule. This work has not yet been completed. That was 2014. We have no idea still in 

2020 where the final keeping place will be for these very, very important artefacts. What in actual fact has 

happened, if you will forgive me, is it is almost like blowing up the Tomb of the Unknown Soldier and forgetting 

about the occupant.  

Senator DODSON:  In your submission you refer to the heavyweight archaeologists in London and the lack of 

recognised specialists in the Pilbara. What do you mean by heavyweights, and are there recognised standards 

within this profession? 

Prof. Cochrane:  I believe there are. The Rio Tinto system that we introduced operated on military lines—that 

is to say that the line management was responsible for cultural management and for all social performance 

functions. They were advised by advisers. They had to work closely with those advisers and take their advice into 

account. Had there been a well-qualified heavyweight archaeologist in the Pilbara who was working closely with 

the head of iron ore and a person that the iron ore head was familiar with, he would've listened to their advice. 

That did not exist, and the system we had for 25 years was line management which was responsible and was 

advised by well-qualified advisers and took their advice because they knew the quality of the people and their 

experience.  

Senator DODSON:  Do you think this change was intentional? 

Prof. Cochrane:  Yes, it was. 

Senator DODSON:  In response to what? 

Prof. Cochrane:  It was in response to the fact that what had happened with this present CEO is they have 

done away with the community relations system which we created in 1995. It is now a matter of branding, 

marketing and media. Those are the people that they've hired. Those are the people that are employed in the 

Pilbara. I have asked several times, as you will see, and I cannot see any evidence that they have been employing 

the kinds of people they ought to have been employing to play proper respect to cultural heritage. On 5 October in 

2018 I asked the chairman, Simon Thompson, why it was that Rio Tinto was no longer employing archaeologists 

and anthropologists. I did not get a reply and I still haven't had one 

Senator DODSON:  Can you explain your thinking around the Western Australian cultural heritage authority? 

Prof. Cochrane:  My thinking simply was that it seems to me a conflict of interest when government is 

involved. It is also obviously a conflict of interest when mining companies are involved. I know of situations 

where the fox is in charge of the chickens, but I know of very few situations where two foxes are in charge of the 

chickens. 

CHAIR:  That's a good response. Last question, mate. 

Senator DODSON:  This probably fits in with the two foxes. The Western Australian government reform 

plans do not take away the power from the minister to authorise destruction of sites. What are your thoughts on 

this? 

Prof. Cochrane:  I have seen the Western Australian proposals for heritage protection and I think they sound 

very sensible up to a point. They follow, as they ought to, the United Nations declaration for the protection of 

Indigenous peoples. They follow the provisions of articles 11 and 12, I think, in that. In general, they really 

recognise the fact that cultural artefacts are the property of Indigenous people and they are the primary decision-

makers. There is, I think, as I saw in that proposed legislation, a little clause which says, 'But the government may 

make decisions which impact on cultural heritage,' and I think that kind of throws the whole thing out the 

window. 

Senator CANAVAN:  I want to ask you a little bit about your history with Rio. I think I heard you have 20 

years experience of directly working as an employee with Rio? 

Prof. Cochrane:  Yes I have. The first few years we spent developing the communities policy and then I spent 

a few years trying to implement it. I formally retired from Rio Tinto in 2002 but was not replaced until 2006. The 

final years that I spent with Rio Tinto I was mainly concerned with Grasberg in Indonesia, working in Sarawak on 

Indigenous issues related to hydro power and on the Guinea railroad. 

Senator CANAVAN:  So when was your last year exactly working further Rio? 

Prof. Cochrane:  It was in 2015. 

Senator CANAVAN:  Okay, that is what I thought. One thing that has surprised me about this is that Rio 

Tinto, I thought, had one of the higher reputations in its engagement with Indigenous peoples. Pre-2015, was that 
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your experience or your assessment, that across the mining industry Rio were one of those implementing best 

practice? 

Prof. Cochrane:  The system that we started in 1995 was, in a sense, to counteract the effects of Bougainville 

and to make sure that that kind of thing never happened again. That produced what I would say was best practice 

in the mining industry. That lasted, I think, until about 2013, when there was rather severe cost-cutting. The cost-

cutting continued until 2016. In 2016, when the present CEO over took over, he very quietly—and I don't think 

he's ever publicly admitted it—did away with that community relations system and replaced it with his own idea 

about how to engage communities, which was based on using personnel largely with qualifications in marketing, 

branding and media. I don't think that worked and, if you look at the present Rio Tinto board-led report, you will 

see that they say even now that that system is not yet mature, it is not going to work until it gets—goodness me—

three new levels of assurance, until it restores some of the items which were destroyed and should never have 

been destroyed and until it hires probably some social scientists. Social scientists were done away with from 2016 

onwards and that is what caused, I believe, the problems at Juukan. 

Senator CANAVAN:  Just to drill down on that, to absolutely make it clear, your assessment is what went 

wrong at Rio from about 2013 was a lack of skills, not necessarily the position of the community engagement or 

community relations program within Rio in terms of its hierarchy or reporting requirements? It was primarily 

about lack of skills. Was that your evidence? 

Prof. Cochrane:  It was lack of skills but it was also a failure really to implement the policy. We had a thing 

which we wrote which we called The way we work, which was originally for the communities but then became a 

general statement of business practice and we also had a communities policy. In those policies there were two key 

things. One was the fact that it was not developed just for suppliers, for employees and for people who worked for 

Rio Tinto, because there are a lot of people in communities who may want nothing to do with mining; it was to do 

with all people that Rio Tinto was coming into contact with. It also said it wanted to survive the life of the mine, 

so it went beyond mining. It was supposed to be a decent relationship that lasted. 

The second thing, which was absolutely critical, was that it said quite clearly, 'We want to create relationships 

characterised by trust and mutual respect.' But we have to understand that that's an aspiration. You've got to keep 

working at it. You can't just assume that because you've given them some money it's game over; you have to keep 

working at these social relationships. If you don't, the relationships will break down. 

Senator CANAVAN:  I want to ask about the engagement you've had in the past with Indigenous groups. One 

thing I think is of relevance here is that, whatever the failings of Rio were in the last few years—and they 

themselves admit to failings—there were a number of times when the PKKP were informed or at least provided 

with reports about plans at Brockman, but nothing seemed to trigger or happen until it was too late. What is, in 

your view, the capacity of Indigenous organisations? Does there need to be investment there to help them engage 

or to properly review these types of detailed plans? What has your experience been in the past, and have you got 

any lessons from this particular experience? 

Prof. Cochrane:  I think you're absolutely right. What I would say is that if you had an agreement, such as I 

see described in those papers, you would certainly never assume that it would last for a number of years; you 

would keep checking, you would keep talking and you would keep trying to understand where the group was. 

Sometimes groups can be fragmented and fragile. They can have leadership issues and those sorts of things. All of 

those require absolutely close contact. They also require ongoing contact, not just the odd meeting now and again 

where somebody turns up. What we had 20 years ago or 15 years ago—even 10 years ago—was community 

practitioners who were really a treasure. These were people who had a sense of service. They had a sense of 

service to the community and to the company. They interpreted one to the other. They went backwards and ——

forwards. Those people were done away with from 2016, and that's why I see a record of conversations and 

contacts with the PKKP which does not, to me, look like Rio Tinto at all. 

Senator SIEWERT:  Professor Cochrane, all the things you've been describing to us make it sound like there 

was a distinct change in culture within Rio, from the previous culture, where there were a lot of people that were 

very engaged with First Nations peoples—and PKKP in this particular instance—to one that you described as 

being more about branding and things like that. Is that a fair summary of what you were saying—that there was a 

very distinct change and that it wasn't accidental? 

Prof. Cochrane:  I think it was very deliberate. On 14 October 2016, I had a conversation with the new CEO 

and I said to him that I was worried about the function and which way it was going. He said, 'Don't worry; I have 

sorted out the problems, and this thing will now work the way I want it to work.' What they did was to turn the 

social relationships which we used to have with traditional communities into business transactions. These were 

one-sided lawyered deals, and you can see what the consequence of that was. 
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Senator SIEWERT:  Did the CEO articulate what those problems were? 

Prof. Cochrane:  I have never seen a paper, a formal paper, justifying the change from the traditional approach 

we took to community relations to branding, marketing and media. I've never seen it; I don't know where it is. 

Whenever we produced the original community relations system, we brought everybody from around the world 

who worked at the community level together. We asked them what the lessons of experience were, we put them 

together with senior management and it was a bottom-up, top-down process that produced that. I don't know how 

the current regime was produced. 

Senator SIEWERT:  I'm given to understand that there was a significant decrease in the number of people 

who were working in—your term is—cultural resources management. Is that correct in your understanding?  

Prof. Cochrane:  Absolutely, I think there has been an increase. Sometimes I think it is rather hard to look at 

these cultural issues in isolation. In 2005, I did a study for Rio Tinto on understanding the Pilbara economy, 

because one of the things we wanted to point out was that modern mining is capital and skill intensive. As a 

result, most of the money that is made in the Pilbara doesn't stay in the Pilbara—it stays in Western Australia or 

elsewhere—and the gap between people who were involved in the mining industry and those who weren't was 

likely to grow significantly and something needed to be done about it. That work, I don't think, was ever 

continued, and people have not been keeping an eye on where the money is going and how little is actually 

staying in the Pilbara. 

Senator SIEWERT:  I remember that study. If it wasn't that one that was publicly released, I do remember 

another one that articulated that the people in the Pilbara weren't benefiting from the mining there. 

Prof. Cochrane:  Absolutely. 

Senator SIEWERT:  In your submission, you say it is necessary to look at the full extent and nature of the 

nondisclosure obligations reportedly based on traditional owners. Could you expand further for us how you 

believe that operates and the influence that has? 

Prof. Cochrane:  All I can say is that I don't believe you gag your neighbours; I just don't believe you do that. 

If you make a mistake, you put up your hand and say, 'We made a mistake, we are sorry and we'll try and do 

better.' But what has been happening, and I don't think there is a commercial justification for it, is that people 

have been unable to express their opinions, unable to disagree. If there is one thing I do know it is that mining 

accelerates social change, its impact on local people is bound to change and their perception of where they are 

responds to change. To have these kinds of agreements—inflexible, enduring and gagging—I don't think is in the 

public interest or in the interest of Aboriginal people. 

Senator SIEWERT:  Did you have any involvement in or understanding of the participation agreements and 

the extent—to use your term—the clauses in there were gagging people and whether they were signed prior to the 

ILUA's? 

Prof. Cochrane:  There has been such a change—one sticking plaster has been stuck on top of another one—

and it is sometimes hard to get to what the current practice is. I think, originally, this binding initial agreement, 

the game was up once they signed that. Once they signed that, the miners had the iron ore and they were going to 

get whatever they got from the participation agreements. But I just don't think that those things have been 

completely equitable nor have they really been the way a mining company ought to deal with its neighbours. I'm 

sorry, that's my own opinion. 

CHAIR:  We'll have to move on in the interest of time. Anika, have you got any questions? 

Ms WELLS:  A quick one, thanks, Chair. Just to get the time line straight, when you said that they did away 

with the community relations system from 1995, in what year did that happen? 

Prof. Cochrane:  It began gradually in 2013 and accelerated and was completed after 2016. 

Ms WELLS:  When did you say you asked Simon Thompson why there were no archaeologists? 

Prof. Cochrane:  Anthropologists—I asked him why there were no anthropologists and why the community's 

functions seemed to be doing downhill. After Juukan, many of the things that I'd asked Simon Thompson about 

were in an article I had published in the Financial Times—and I had an ABC interview with him on 5 November 

2018. 

Ms WELLS:  So well after this 2013 interview? 

Prof. Cochrane:  Yes. 

Ms WELLS:  Thank you.  
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CHAIR:  Thank you very much. Just one point from me: I was quite surprised when we spoke with Rio that 

the CEO made a statement that nobody at all had any knowledge of the existence of the caves or their significance 

until after their destruction. You were working in the Pilbara area. You were with Rio until 2015—is that correct? 

Prof. Cochrane:  Yes, that's correct. 

CHAIR:  Given the significance of this and the history of Rio's involvement in this area, do you think it's 

feasible—and we also have it in writing that former CEO Sam Walsh actually gave a verbal directive back in 

2013 that the caves were not to be interfered with—that the entire RIO executive would've had no knowledge of 

the caves or their significance until after their destruction? 

Prof. Cochrane:  I don't really think that that is feasible, but the other thing is that, if it was, it's because they 

didn't ask the questions. People at their level are supposed to ask questions. There was a system which would've 

given them the information, but they destroyed the system which would've helped them to understand the 

situation. To be claiming on that basis that they're not responsible, I wouldn't buy it. I think in the old days they 

would be gone. 

CHAIR:  You were there until 2015. Were you aware of the existence of the caves and their significance? 

Prof. Cochrane:  Not those particular ones. I was aware of the fact that were a large number of sacred sites of 

extreme importance and they had to be looked after. But I have to honestly say that I didn't realise just how 

deficient the arrangements were for not only gaining permission to destroy these sites but looking after the 

artefacts that they contained. I'm sorry, I was amazed. 

Senator CHISHOLM:  I was just interested, Professor Cochrane, if you were able to give any comparison as 

to Rio Tinto and how they've operated over the last 10 years in this area with some of the other companies that 

operate in that part of the world. Are you in a position to give any evidence as to whether those companies have 

gone in a different direction in terms of how they've handled these issues? 

Prof. Cochrane:  I think in general you'll see that social performance has been rather poorly underfunded by 

most of these companies over the course of the last 10 years. If I look at a major mining company, you can look at 

what it is that they say. However, whenever I see a board that doesn't have anybody with any kind of social 

experience or qualifications on it and then I see an executive committee which has exactly the same sort of 

composition, I would say those companies are not in a very good position to deal professionally and competently 

with these issues. In that respect, Rio Tinto, particularly with respect to the artefacts, is not alone. 

Mr SNOWDON:  Thank you very much, Professor. Why are 7,000 artefacts not subject to agreements 

traditional owner groups? 

Prof. Cochrane:  They are subject to agreements, I think, but the result of most of those is a kind of process of 

stalemate, where it is recognised that there ought to be keeping places eventually which are created to hold these 

artefacts but somehow that never seems to take place, so thousands and thousands of these artefacts are stored in 

containers, warehouses, offices, all over the place. In many instances, the provenance labels are lost, people don't 

really know what was collected and, I think, in many instances, it has to be utterly beyond the resources of a small 

group of people to properly care of for these artefacts that have been left in this state because of the destruction of 

sacred sites. 

Senator DEAN SMITH:  Thank you very much for your contribution thus far, Professor. I just want to 

expand a little bit further on your response to the chair's question about whether or not it is believable that the 

executive committee was not aware of the significance of Juukan Gorge. I understand completely your argument 

that, as a result of changing the model, perhaps there are less appreciation of cultural heritage issues and less skill 

in the organisation. But given your engagement at a high level from 2016 through to 2018, I am hoping you can 

expand more on whether or not that is a believable statement, that people at such a senior level of a company 

whose success is so heavily dependent on a knowledge and an understanding of the Pilbara region of Western 

Australia wouldn't have been more alert to the significance of this matter? 

Prof. Cochrane:  The best way I could answer you is to say that I myself did not find it believable. But if it is 

to be believable then I think Rio Tinto would have to stop talking about world-class cultural heritage 

performance; you can't have them both. 

Senator DEAN SMITH:  Based on your evidence to us this morning, is it true that Rio has gone from a more 

relationships based cultural heritage engagement process to a more transactional one? 

Prof. Cochrane:  Absolutely. 

Senator DEAN SMITH:  Is that effectively what you are saying? 

Prof. Cochrane:  Absolutely. 
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Senator DEAN SMITH:  And that it is now giving lip service to cultural heritage issues in a way that have no 

depth to them because of the lack of skill of the so-called practitioners hired by Rio, which is in stark contrast to a 

more deeper and relationship based engagement that was more characteristic of the cultural resource management 

approach that you talk about in your submission? 

Prof. Cochrane:  Absolutely. That is a change that has taken place, and I am very sorry for it. Getting on with 

your neighbours is not something that needs three levels of assurance, God knows how many standards and to be 

cooked for several years; it is a relatively simple thing if you want to do it. 

Senator DEAN SMITH:  I understand what you are saying, thank you. 

Prof. Cochrane:  We used to do it very well indeed. 

Senator DEAN SMITH:  Thank you very much, Professor. 

CHAIR:  I'm going to finish up with one question that you may like to take on notice, if you like, to respond in 

a little bit more depth. Given the concerns you have in the way in which it appears that Rio has drifted from best 

practice to something that is very substandard, in this regard, what in your view does best practice engagement 

and consultation look like? 

Are you able to respond to that in a short sentence, or would you like to respond to that as a question on notice? 

Prof. Cochrane:  I can respond, but I'm not sure it will be a short sentence. Part of this system that we put in 

place was to create a baseline, initially, in order to understand how to consult with local people. We had to 

understand the local society—the way it ought to work and the way it actually was working. We had to 

understand the leadership patterns. We had to understand the values and the world view of those people and we 

had to work within that. That told us how we ought to engage with those people, when we ought to engage and 

how we would know when they had made a legitimate decision and when they hadn't. We would have to know 

the protocols, the things that made sense to them, because we had to do it in a way that was satisfactory to them. 

That is what has been lost, and I don't think that baselining is done anymore on a regular basis. 

CHAIR:  You've given us some great questions to ask when we have Rio in front of us again. Thank you very 

much indeed. As nobody else has anything else they need to raise urgently at the moment, thanks for coming 

today. You haven't been asked for any additional information, but, if there's anything else you feel that you'd like 

to add, please forward it to the secretariat by 11 September 2020. You'll be sent a copy of the transcript of your 

evidence and you'll have the opportunity to request corrections to transcription errors. If there are any further 

questions that the committee members have, they will be sent to you in writing through the secretariat. I thank 

you again for your participation. 

Prof. Cochrane:  Thank you very much. 
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EDMUNDS, Dr Mary, Private Capacity 

Evidence was taken via teleconference— 

[08:42] 

CHAIR:  I now welcome Dr Mary Edmunds to give evidence today. Although the committee does not require 

you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the parliament and 

therefore has the same standing as proceedings of the respective houses. The giving of false or misleading 

evidence is a serious matter and may be regarded as a contempt of the parliament. Evidence given today will be 

recorded by Hansard and attracts parliamentary privilege. I now invite you to make a brief opening statement 

before we proceed with our discussions. 

Dr Edmunds:  Thank you for the invitation to appear before the committee. As stated in my submission, I'm 

an anthropologist. I've worked with Aboriginal people, particularly in the Pilbara, since 1987, when I carried out 

fieldwork in and around Roebourne. My connection with that region has continued since then, both as a 

researcher and as a member of the Native Title Tribunal. At present, I'm the chair of two committees that are set 

up as a result of conservation agreements over the Burrup and the Dampier Archipelago in the Pilbara. One of 

those conservation agreements is between the Commonwealth and Woodside, and it's the Rock Art Foundation 

Committee. The other is the Najarli Joint Working Group, which is made up of the Commonwealth, Woodside 

and includes Rio Tinto and Murujuga Aboriginal Corporation. But I should state that I receive no remuneration 

from Rio Tinto for this role. 

As you will see in my submission, my main focus was term of reference (b)—that is, Rio Tinto's consultation 

prior to the destruction of the caves—but I can only speak of the intent of negotiations that led to the claim-wide 

participation agreements during my period as Rio's lead negotiator from 2006 to 2009. That's the context, I think. 

Senator DODSON:  Good morning, Dr Edmunds. What, if any, role did YMAC have in supervising the 

participation agreements and ILUA with PKKP? 

Dr Edmunds:  YMAC, as you know, is the native title representative body. They, of the nine native title 

groups with whom Rio was negotiating, represented, I think, seven of them and that included PKKP. So they had 

their own team and they also brought in a lawyer from Ebsworth & Ebsworth who was involved in all the 

negotiation meetings, all the meetings with Rio Tinto more broadly and followed through on the whole process 

through that period. 

Senator DODSON:  Do you think that the domain that YMAC has to cover is too vast to be able to be on top 

of all the activities in its realm? 

Dr Edmunds:  Because it covers both those regions of the Pilbara and the Murchison, it has a huge area but I 

must say that it's been very impressive in the way in which it has covered those areas. Certainly during that period 

that I was involved I would say that they were very strongly focused on ensuring very good representation for the 

native title groups.  

Senator DODSON:  How effectively were the TOs being supported by YMAC in understanding all these 

complex agreements—and there seem to be several of them—and that consent seems to be transferred once the 

initial binding agreement is entered into? How effectively were traditional owners informed about the 

consequences to their rights and interests? 

Dr Edmunds:  There were very intensive and extensive negotiations. I must say that all the groups were very 

actively involved, including PKKP. As I mentioned in my submission, we had direct consultations with them at 

least four times a year and in between there was other less formal involvement with YMAC who then went back 

to inform, advise and make sure that people did understand. They were very robust negotiations, I have to say, 

and I think that was very important because a number of the things, after the BIAs had been signed, that Rio was 

taking to the table proved to be strongly contested by each of the groups and by what was then the central 

negotiating committee collectively. Of course, there was a wide range of people in the groups and not everybody 

was present at all those discussions, but I think every attempt was made by YMAC, and I have to say Rio put out 

a lot of information in plain English, to inform people as best as possible. Part of the problem in all these 

processes is, once the legal language starts to take over, it tends to obscure what may be the consequences; 

however, I think a very big attempt was made to make sure that people were informed and they understood. 

Senator DODSON:  Can you help me to understand how in the binding initial agreements people seem to 

have assigned their rights in those agreements, irrespective of whether new cultural knowledge came to light that 

may have impacted any applications for a section 18 destruction of sites? 

What were the incentives to get people to do that? 
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Dr Edmunds:  The original incentive for the binding initial agreements as I understand it—as I said, I was not 

involved at that stage—was the Hope Downs mine because, with the joint venture with Hancock, Rio was very 

keen to go ahead and start developing that mine, so they needed the agreement of the native title groups over that 

area. At the same time, there were plans for the expansion or construction of other mines, one of which was 

Brockman 4, which was in the PKKP native title claim area. To that extent, I think people were made aware that 

sites would be disturbed. Where I think the groups coming together over that process into the central negotiating 

committee, which ended up comprising 10 of the native title groups, pushed very hard to ensure that the financial 

compensation would be at a level that they could live with for potential destruction of sites. No sites as far as I 

know were actually identified in that process, but what was important and then came out in the claim wide 

participation agreements was a cultural heritage protocol which set out the processes for what would happen if 

sites were to be disturbed. 

Senator DODSON:  Is it right that the PKKP gave their consent to the section 18 to destroy any site 

irrespective of whether it came to light at that stage? 

Dr Edmunds:  The cultural heritage protocol set out a process for both archaeological survey and 

ethnographic survey that did relate to any applications that were granted to Rio under either section 16 or section 

18. In a sense, it was a blanket agreement by the PKKP, but the cultural heritage protocol goes way beyond 

anything that's required under the Aboriginal Heritage Act itself. I think that, again, that was very much part of 

the process that the PKKP and other groups insisted on to provide an assurance to them that they would be 

actively involved in any process. I think the other thing that's important—and I did make the point in my 

submission—is that one of the regional standards was the life-of-mine planning. As that was envisaged originally 

in the discussions, each of the groups would be involved from the beginning right through all the major 

developments in relation to any mines on their country. It seems to me that that's where the process has fallen 

down in relation to the Juukan Gorge caves, because, although there were meetings about that, I understand, from 

what's been in the media and listening to or reading submissions to the committee, the letter of the law has been 

followed but not the spirit of those original agreements. 

CHAIR:  Are you right now, Patty? 

Senator DODSON:  I'll put some questions on notice, Chair. 

CHAIR:  Senator Canavan? 

Senator CANAVAN:  Thank you very much, Dr Edmunds. I want to go to the issue of the Western Australian 

Aboriginal Heritage Act. I think you commented on its widely acknowledged deficiencies. Given your extensive 

experience in this space, have there been other examples like the Juukan Gorge or anything similar where there's 

been destruction of Aboriginal heritage under a section 18 exemption which probably shouldn't have happened or 

is widely acknowledged should not have happened? 

Dr Edmunds:  Yes, there has been destruction. An earlier one which affected Rio Tinto, or CRA as it was 

then, was the Marandoo situation in the Hamersley Range. That would have been—now you're testing my 

memory in terms of dates. 

Senator CANAVAN:  A rough ballpark will be fine. 

Dr Edmunds:  Senator Dodson will remember, I'm sure. That was either late eighties or early nineties, I 

think—perhaps early nineties. I'm just trying to think of some of the others. The Woodstock Abydos rock 

engravings: an FMG railway went through there. That was even earlier. Forgive me if I can't remember the names 

of each of those, but, yes, a number of those have been very serious and have caused great distress. 

Senator CANAVAN:  We heard evidence last week from the WA Treasurer who largely said—I'm 

paragraphing, but Mr Wyatt seemed to indicate that on the whole Aboriginal heritage matters have been handled 

quite well, notwithstanding this particular case. What's your assessment though, not just the act, beyond the act? I 

suppose I'm really interested in the last 10 or 20 years or so, particularly since the dissipation agreements or what 

have you were put in place. How have, in your view, Aboriginal heritage matters been handled in WA? 

Dr Edmunds:  If you're asking me about the whole of WA, I'm not sure I would comment on that. Certainly in 

the Pilbara I don't think it's been handled very well. The importance of the Aboriginal cultural heritage act in WA 

was that it was the first and only protection for Aboriginal cultural heritage in the state, whereas in the Northern 

Territory you had land rights come in in 1976. We've had the New South Wales Aboriginal land act, similar too in 

Queensland, South Australia, Victoria. In WA there was nothing until the Native Title Act other than the 

Aboriginal Heritage Act. To that extent it provided some protection but it was not adequate and it's well out of 

date. 
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Senator CANAVAN:  You say in your submission, Dr Edmunds, that you think any further section 18 

approvals should be put on hold until the AHA is revised. I'm not sure if you can provide evidence on this, but 

what would that mean in terms of mining projects right now that would potentially be held up while those reforms 

are taking place, including employment opportunities for Indigenous Australians, or don't you have that 

information? 

Dr Edmunds:  I can only say, in terms of what I know around the Burrup area, there are certainly plans for 

further development from a number of different companies and in other parts of the Pilbara as well. I noticed in 

the media that BHP, for example, has said that it will put on hold some of the things that it had permission to do 

under its section 18 applications. 

Senator CANAVAN:  Yes, I've seen that too—at South Flank. 

Dr Edmunds:  Yes, it would have some impact, but, given the state government is in the process of replacing 

the Aboriginal Heritage Act, it's important that things don't happen in a rush now to get in before any changes are 

made. That's very, very important. It also would be a show of good faith both by the state government and by 

resource companies at this stage. 

Senator CANAVAN:  What if the Indigenous groups want these developments to happen? 

Dr Edmunds:  Then I think it's a matter of close consultation with them. I think that's the whole point—to 

include local traditional owners as partners effectively. The move in the last quite a few couple of decades at least 

has been to look at models of partnership rather than consultation. Although that may not be legal in the sense of a 

business partnership, I think it's a really important concept and an important thing to put into practice. 

Senator SIEWERT:  Hi, Dr Edmunds. I want to go back to this issue of consent that you raise in your 

submission. Your submission says: 

… the main focus of the subsequent ILUAs is on the native title group's consent to Rio Tinto Iron Ore's Pilbara Iron Ore 

Business … the ILUA confirms that there will be no objections or challenges to Rio Tinto's Iron Ore business. 

To me, this appears to be a gag clause. The groups were required to sign these before full anthropological or 

archeological work was done. Is that correct? 

Dr Edmunds:  Yes, it is, although—as I said—the cultural heritage protocol that was included as part of the 

participation agreements does set out a very comprehensive process. I should go back: from the time of the BIAs, 

that consent was given as part of the agreements between Rio and each of the native title groups. I suppose the 

process of salvage, if you like, of ethnographic survey and of archaeological survey, was then a way of ensuring 

that there was at least a process in place that involved the traditional owner group very closely. I've just been 

listening to Professor Cochrane and his comments about what happened after that. I can't really comment on that, 

because it was after my involvement, but, yes, that consent clause is in there from the BIAs onward and it is in the 

context of the financial compensation, which was provided in order to compensate for any site disturbance or 

destruction. 

Senator SIEWERT:  In terms of the process falling down—and this goes back to what Senator Dodson 

asked—and whether they could give consent or not, it's moot point, isn't it. The whole way that this was set up 

meant that groups couldn't object, regardless of the cultural value of the site. 

Dr Edmunds:  I guess that's putting it very baldly, and, in that case, yes. 

Senator SIEWERT:  How is that free, prior and informed consent? 

Dr Edmunds:  As I said, the representation for the traditional owner groups through that process was a very 

robust one. I think the tragedy of these situations is that there is always going to be more given up by the 

traditional owner groups than there is by any resource development company. That's the way our system operates. 

I'm by no means condoning that; please don't get me wrong. I think that there is a tragedy here and that the 

pressure on traditional owner groups is often very great. However, having said that, I think that the process that 

was engaged in for the participation agreements was an extremely comprehensive, robust and well-represented 

process for the traditional owners. One of the issues, and it's been brought up in other submissions, is the fact that 

the company takes a site focus rather than a cultural heritage management process approach. Rio's concern was to 

be able to develop its mines, and in that sense that was what was important for them.  

Unfortunately, compromise is always part of negotiations and, as I said, it's often at the cost. But it should not 

have been at the cost and, had the participation agreements been appropriately implemented in the way in which 

they were envisaged, I don't think that that destruction would've taken place. Cultural heritage protocol and the 

life of mine planning processes, as they were set out and in the spirit of the process, would have engaged the 

PKKP people very closely, and I very much doubt that that destruction would have taken place. 



Page 10 JOINT Friday, 28 August 2020 

 

NORTHERN AUSTRALIA COMMITTEE 

Senator SIEWERT:  Can I just ask a clarifying question in terms of the participation agreements. Dr 

Edmunds, you just said—and also in your submission—that Rio Tinto was taking a site focus rather than a 

landscape or regional approach. When these participation agreements were developed, were specific sites in that 

case mentioned? Would Juukan Gorge have come up in those discussions as a very culturally important site? 

Dr Edmunds:  No. There was no mention of specific sites. The mention was to do with—when I say site 

approach, it was the site of the mines, so Brockman 4 was specifically mentioned as part of the PKKP agreement 

but no sites within that. 

Senator SIEWERT:  That's why I wanted to clarify that because we're using 'site' as a mine site, not as a 

significant cultural heritage site. That seems to be a fundamental issue as well. 

Dr Edmunds:  It is; I apologise for not being clearer about that. No, we're talking about the mine site. 

Senator SIEWERT:  Thank you. 

Mr SNOWDON:  Thank you very much for your evidence this morning, Dr Edmunds. I just want to go back 

to Rachel's point about free, prior and informed consent. Would you say that the initial binding agreements pass 

the threshold of free, prior and informed consent? 

Dr Edmunds:  I'm not sure that I can really comment on that, given that I was not involved until several 

months after those agreements had been signed. There was certainly no dedicated team involved on the Rio side. 

At that stage they had people and a team but not a team dedicated solely to those agreements. I guess what was 

important over that period was those negotiations started in 2000 with the individual groups. They stalled in 2002 

and it was after that that the groups themselves came together to set up a central negotiating committee and that 

involved the 10 native title groups who were subsequently involved in those negotiations. To the extent that there 

was an initiative taken by the native title groups themselves and my understanding from anecdotal evidence, 

stories, from people—both from those groups and from within Rio—was that was a very robust discussion which 

pushed particularly the level of financial compensation up quite significantly. That would not have happened 

without the involvement of the central negotiating committee. So the groups were very actively involved in that 

negotiation. I think part of the problem with all these things is that you then get a new generation that comes 

through that has not been involved. You've had a huge turnover of people within the company, so there's nobody 

there now at a senior level who was involved or committed to those processes. As I said, it then comes back to the 

letter of the law being fulfilled rather than the spirit of the agreements. 

CHAIR:  I have a question that I asked a previous witness. In evidence we got from Rio at our hearing with 

them, there wasn't a single person within the Rio executive that had any knowledge of the caves let alone their 

significance or their imminent destruction until after the event occurred. Given that you were involved in working 

with Rio as a cultural liaison for a significant time, do you think that the statement that nobody in the executive 

would have absolutely any knowledge is feasible, particularly in line with the fact that there would have been 

funding allocations made in relation to the archaeological dig—the recovery of over 7,000 artefacts including a 

4,000-year-old hair belt which was then transported and is now held, we understand, in the Perth headquarters of 

Rio? It's been held there since 2014. A documentary was made highlighting the significance of the caves. There 

was reporting in 2018 identifying the caves as the most significant site in Australia. All of those things would 

have been done at a significant cost to Rio. Do you think it's feasible that there would have been nobody at all in 

the executive that had any knowledge of the existence of this until after it was destroyed? 

Dr Edmunds:  I've had no direct involvement with those sorts of processes in Rio since 2009. What I would 

say is that, during those negotiations for both the BIAs and the planwide participation agreements, there was total 

commitment and involvement at the most senior levels in Rio Tinto iron ore. Sam Walsh was then the head of Rio 

Tinto iron ore. There was regular reporting to the executive committee in Perth. It was a very hands-on process. 

From what I understand, the changes within Rio subsequently meant that perhaps that decision-making and 

information level came down the line. I certainly know that there's a strong heritage group still working within 

Rio, but they're not at the senior decision-making level. Perhaps it is feasible. I really can't comment on that. I'm 

saying that there appear to be changes within Rio that mean that responsibility for the implementation of those 

agreements has come much lower down the line than from the executive committee and certainly from London. 

CHAIR:  That leads to my last question here. In your view, would you agree that there's been an apparent 

decline in internal standards of Rio in relation to cultural heritage management from the time when you were 

involved with them? 

Dr Edmunds:  That would certainly appear to be so, and I think it's very sad. I think Rio's reputation as a 

leader—if not the leader—in this whole area has been very sadly damaged. I think it will take a long time for trust 

to be rebuilt. 
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CHAIR:  Finally, you are obviously an expert in this area, particularly in relation to working with traditional 

owners and working towards preserving their cultural heritage. What in your view would be an ideal corporate 

culture? For an organisation such as Rio, what would it look like in relation to Aboriginal heritage sites? Have 

you got any ideas on that? 

Dr Edmunds:  I think Professor Cochrane talked about the document the way we were talking about it that 

was developed over that earlier period, and that was certainly still very much the focus at the time that I was 

working with them. I think, in combination with significant changes to the current Aboriginal Heritage Act or its 

replacement which provide for much greater involvement of traditional owners and native title groups, that that 

protection of cultural heritage needs to be central in the whole process in the spirit of partnership rather than just 

consultation. 

CHAIR:  Would you support traditional owners having the right to veto activities which impact on cultural 

sites? 

Dr Edmunds:  Yes, I probably would. 

Senator SIEWERT:  I don't know if you've seen the article today in which there's worry of about 100 sacred 

sites in the Pilbara being destroyed. Concern is being expressed by First Nations peoples and traditional owners of 

the loss of those sites. How effectively is this process working if there are 100 sites that may be lost? 

Dr Edmunds:  I haven't seen that. I was rather too busy preparing myself for this session to read the paper yet. 

Clearly, the process is not working adequately if those sites are in danger. I think that that needs immediate 

attention on behalf of everybody who's concerned and has any power of decision in this process. 

CHAIR:  Would you support the proposed changes to the Aboriginal Heritage Act 1972 which give traditional 

owners a right of appeal to section 18? 

Dr Edmunds:  Yes, I would—very strongly. 

CHAIR:  Finally, are there any other changes not flagged by the state government that you'd like to see made 

in the Aboriginal Heritage Act 1972? 

Dr Edmunds:  I'd have to go back and look at it more carefully. 

CHAIR:  Can I put that on notice for you? 

Dr Edmunds:  Yes, certainly. 

CHAIR:  Given your expertise and your knowledge in this area, it would be very, very useful to get your 

thoughts on things that may have been overlooked in relation to the changes. At the end of the day, what we're 

trying to ascertain here is what we need to put in place to make sure this sort of stuff never ever happens again. So 

I'd be very interested in your views. 

Dr Edmunds:  I will do my best. I am an anthropologist, not an archaeologist, but, yes, I'd certainly be happy 

to have a look at that for you. Will I be sent a specific question about that? 

CHAIR:  Yes. I'll get the secretariat to send it to you, and we'll go from there. I appreciate that. Thank you 

very much for coming today. You have been asked for some additional information which I will forward on to 

you. I would be pleased, if it's possible, to have it back to the secretariat by 11 September. You'll get a copy of the 

transcript of your evidence and will have the opportunity to request corrections to transcription errors. If there are 

any other questions from the committee—I note that Senator Dodson said at the beginning of his contribution that 

he had questions he'd also like to put on notice—we'll get them forwarded to you through the secretariat. Thanks 

again for your participation. 

Dr Edmunds:  Thank you. 
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STRELEIN, Dr Lisa, Executive Director, Research and Education, Australian Institute of Aboriginal and 

Torres Strait Islander Studies 

Evidence was taken via teleconference—  

[09:20] 

CHAIR:  I'd like to now welcome a representative of the Australian Institute of Aboriginal and Torres Strait 

Islander Studies. Although the committee doesn't require you to give evidence under oath, I should advise you 

that the hearing is a legal proceeding of the parliament and therefore has the same standing as proceedings of the 

respective houses. The giving of false or misleading evidence is a serious matter and may be regarded as a 

contempt of the parliament. The evidence given today will be recorded by Hansard and attracts parliamentary 

privilege. I now invite you to make a brief opening statement before we open up discussions. 

Dr Strelein:  I'd like to firstly thank the committee for the opportunity to contribute to the inquiry. I would like 

to begin by paying respects to the traditional owners of the lands wherever we might be convening today and to 

pay my respects to their elders past and present, recognising the value and contribution of Indigenous peoples to 

Australia's culture and heritage. It is particularly pertinent to today's discussions. 

Many of you will be familiar with the work of AIATSIS, but, just in case, I'll give a brief background. Many of 

you will understand that AIATSIS is an independent statutory authority of the Commonwealth. It's been around 

for over 55 years and is dedicated to the culture and heritage of Aboriginal and Torres Strait Islander peoples. We 

have a research function and our extensive collection of Aboriginal and Torres Strait Islander culture and heritage 

materials. We also have a responsibility to provide advice to the Commonwealth on Aboriginal and Torres Strait 

Islander culture and heritage. We do this often, as in this case, by providing advice to inquiries, particularly where 

we feel that we can provide an evidence base, allowing for the decision-making of the committee. I welcome 

questions you may have. Hopefully, I can answer them today, or I can take them on notice and provide further 

advice to the committee for your deliberations. 

You have our submission, so I don't want to take up too much time running through that. But if I were to make 

some key points from our submission they would be really to emphasise the importance of improving the 

recognition of Aboriginal and Torres Strait Islander culture and heritage and the standard of protection in 

Australia. I think that the inquiry itself demonstrates that, while we may have a legal framework in which we can 

manage developments and, in particular, mining in Australia, the fact of something being legal not necessarily 

making it acceptable perhaps means that the law is not in keeping with societal values. We'd like to see the 

elevation of the value placed upon heritage sites and landscapes, with Indigenous people at the centre having at 

least as much importance as the commercial and archaeological values of the places. 

CHAIR:  I'm going to start off with Senator Dodson, as I always do. 

Senator DODSON:  Thank you, Dr Strelein. In your submission, you refer to recent compensation cases under 

native title law and the current inadequate state of affairs in relation to compensation in Western Australian 

heritage law. Do you think the PKKP are entitled to compensation in this matter? 

Dr Strelein:  Partly, that is a legal question in terms of the compensation that might be available under the 

Native Title Act, but, fundamentally, there is the important principle of free, prior and informed consent that is 

not fully articulated in Australian law, such that we do have a situation where sites can be destroyed without 

consent and without compensation, and also making sure that we understand the compensation available through 

the Native Title Act as the value to the Indigenous peoples whose sites have been affected by acts. We don't 

necessarily have the same framework when we're talking about acts that occur through heritage legislation 

particularly in Western Australia, so we've made an argument in our submission that there needs to be greater 

alignment between the Heritage Act in Western Australia and the Native Title Act—not to preclude the operation 

of the Heritage Act where native title is shown not to exist but to ensure that the principles that underpin native 

title and the rights of traditional owners as reflected in international law are also reflected in heritage legislation. 

Senator DODSON:  You referred to the Timber Creek assessment of compensation. How might that apply, if 

it were to apply here? 

Dr Strelein:  The native title compensation would only apply if an agreement hasn't already been reached in an 

ILUA, so I'm not really in a position to talk about the details of this particular case in relation to the contents of 

agreements that may exist in relation to native title for this particular group. One of the important things that the 

Griffiths case shows is the distinction between the impact and the harm that is caused by destruction of sites when 

we talk about the destruction happening with the consent and involvement of the traditional owners and those 

circumstances where it happens without the consent and involvement of traditional owners. Greater involvement 
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of traditional owners in the decision-making right through the process can actually mitigate some of that harm—

and, particularly, some of the intergenerational harm—caused by these kinds of acts. 

Senator DODSON:  There's been a fair amount of questioning over the fairness or correctness of free, prior 

and informed consent and the binding agreements that are entered into without full knowledge, really, of the 

significance of cultural heritage or sites that may be destroyed. Has the institute done any work in relation to this? 

Dr Strelein:  Yes. We do have a lot of information in relation to free, prior and informed consent that we can 

provide to the committee. In relation to heritage legislation and in particular, the Western Australian Heritage Act, 

there is an issue in relation to the amount of information that is available when decisions are made to approve 

destruction and also the processes that traditional owners have to appeal those decisions. So there are some 

structural issues there, particularly in relation to heritage, that could be addressed through a review of the Heritage 

Act in Western Australia. A lot of the critiques of the Heritage Act are long held and well versed, and we do have 

some published material on heritage regimes throughout Australia that we can provide to the committee. 

Senator DODSON:  Thank you for that. You also mentioned that, under the Aboriginal Heritage Act of 

Western Australia, there's an emphasis on the archaeological significance rather than the Indigenous cultural 

significance. Can you explain this distinction and how it affects the recommendations made by the ACMC? 

Dr Strelein:  Yes. In our submission, we have suggested that there needs to be a decoupling of the assessment 

of the importance of particular sites that may have archaeological interest and particularly are of national or 

international significance, which can mask the importance to the traditional owners themselves of those places 

that are imbued with more than just archaeological importance but the cultural value, the spiritual value, the place 

they have in cultural transmission and the actual importance of the use of the site and that site within a broader 

cultural landscape. So, particularly, the way that the heritage legislation is currently framed, that doesn't have the 

holistic approach to understanding the importance of place to people and to people's cultural survival and identity. 

Senator DODSON:  This is my last question. You referred to the national cabinet agreement and the move to 

single touch environmental approvals. Do you have concerns for First Nations rights and interests in relation to 

these proposed changes? 

Dr Strelein:  We did suggest that there is a risk that needs to be addressed in relation to ensuring that 

Indigenous peoples' rights and interests are at the forefront of those decisions—not that a single decision point is 

necessarily inappropriate but just to ensure that the processes of consultation and involvement and the ongoing 

involvement of Indigenous people in the management of their country through the processes of development are 

not overlooked and are not further aggravated in terms of the disadvantage and the power imbalance that people 

have expressed concerns about throughout this inquiry. 

Senator DODSON:  Thank you, Chair. 

Senator CANAVAN:  Thank you, Dr Strelein, for your evidence. Given your role across the country, have 

you got any comments to make about the heritage protection arrangements in states other than Western Australia? 

We've obviously focused very heavily on the Western Australian situation given the core focus of the inquiry, but 

given that some submissions are talking about the need for potential changes at the Commonwealth level, what is 

the situation on the ground in other states, to your knowledge, and can you give us any information on their merits 

or otherwise? 

Dr Strelein:  There is quite a diversity across the jurisdictions, which really highlights the need to have regard 

to some of the fundamental principles. We've drawn the committee's attention to the Burra charter in relation to 

the best practice in the management of sites in particular heritage places. There are some places where there have 

been improvements in the way that Indigenous peoples' culture and heritage is understood—for example, in 

Queensland, where there is an emphasis on the significance of cultural landscapes as opposed to just sites, and in 

Victoria, where there is inclusion of intangible cultural heritage in relation to heritage protection, which does 

assist in extending protection to things like, for example, language. So there are definitely things to learn from 

different approaches in different jurisdictions. We could, basically, embed some best practice and lift the quality 

of the protection of Indigenous heritage across the country that actually better reflects the value of sites, places 

and landscapes and intangible cultural heritage as it's understood by Aboriginal and Torres Strait Islander people. 

We still don't have that understanding and value embedded in decision-making across the heritage framework. 

There is also the important role that the Commonwealth plays. At the moment, the alignment with native title 

legislation is, as I said, really important. That is underpinned by the broader recognition of the rights of 

Indigenous peoples. Also at the moment, the Commonwealth, in terms of heritage, is very much a last resort. It 

also means that often the decision-making at the Commonwealth level comes too late to intervene, so there are 

ways in which the interaction of the Commonwealth Heritage Act, the EPBC Act and the Native Title Act could 
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provide greater protection for Indigenous peoples, effectively as an appeal mechanism, as both a fundamental 

baseline in terms of native title recognition and protection and then as a final appeal when places of significance 

are under threat. 

Senator CANAVAN:  Could you flesh that out a bit more? That's where I wanted to go next, and you do end 

the submission with talk of the need to review the EPBC Act. Could you flesh out a little bit about how you 

would see that working in practice. You're saying it would be an appeal process; are you suggesting that, if 

something is approved at a state level but an Indigenous group had an issue, they could bring the appeal? Who 

would bring such an appeal to the Commonwealth level? How would that be triggered and how would it be 

resolved? 

Dr Strelein:  Under the EPBC Act, when the Australian Heritage Council makes an assessment, Indigenous 

people only have 20 business days to comment in writing on whether a place should be included in the National 

Heritage List. As we saw in this case, where there hasn't been the work done to allow the community to articulate 

the importance of a place, the timing in the way that the pieces of legislation interact correct the disadvantage of 

time in terms of being able to get justice through the process. That's a fundamental change in terms of creating a 

better process for Indigenous people's right to comment and object to things happening. 

Senator CANAVAN:  One concern I have here is that, if things move to Canberra, there's the potential for 

decisions to be, in fact, taken out of Indigenous people's hands. We heard in our evidence last week that it is 

possible at some points that Indigenous people will approve the expansion of mines or what have you because of 

the benefits they provide. How do we make sure that, if put more power into the federal bureaucrats, it's not 

actually a disenfranchisement of Indigenous people's rights over the way their cultural heritage is managed? 

Dr Strelein:  I understand that concern. I think that basically goes back to strengthening the regional and state 

based regimes and the Native Title Act to ensure that Indigenous people have a genuine right to say no or yes, that 

there's actually a genuine consultation process and that the right to be involved in decision-making has more 

longevity than it currently does under the heritage framework. As I said from the start, there is a demonstrable 

difference between developments where, in an ideal world, Aboriginal and Torres Strait Islander people may not 

have wanted to see sites destroyed or developments proceed on country but have actually reached agreement or 

have had an opportunity to have a say in the way that the development occurs and the benefits that that they 

receive from them. Strengthening that local agreement-making where Indigenous people have an equal stake and 

place at the table is absolutely critical so that the last resort is only that—a last resort—and the strength is actually 

at the local level. 

Senator CANAVAN:  Thank you. 

CHAIR:  Rachel. 

Senator SIEWERT:  Before we leave the ATSIP Act, I go back to that and ask for your opinion on how 

successful or otherwise the act has been in protecting First Nations heritage. 

Dr Strelein:  It is necessary but it is not sufficient. There have been times when the Aboriginal and Torres 

Strait Islander Heritage Protection Act has been an important tool but there are also times when it has failed 

Indigenous people. Again, it goes to that role of the Commonwealth as a last resort. As I said earlier, we really 

need to focus on the entire heritage framework across the Commonwealth to make sure that the access to the 

Commonwealth's regime is, at the moment, a necessary part of the decision-making of Indigenous people to try 

and get sites protected, as opposed to only when there is a failure at the state level. That failure at the state level 

seems to be at the moment too common, basically, and so the heritage act is being utilised more but it is also often 

not successful in protecting those sites. 

Senator SIEWERT:  We have been discussing both in our previous hearing and today the existence of what I 

colloquially call gag clauses in participation agreements and ILUAs. Have you looked at the role they play in 

stopping First Nations groups being able to object to development proposals? 

Dr Strelein:  We haven't got any published material that I can think of, but we have been looking at the 

operation of the ILUA regime and the heritage regime for many years. There are two competing principles here. 

One is that parties to commercial agreements should have the right for those agreements to be confidential where 

they are commercial-in-confidence. But where those negotiations happen in circumstances of unequal bargaining 

power, Indigenous people may not have the capacity to say 'no', so the right to negotiate is not a free process. 

Under the Native Title Act, if a negotiation fails, we know that, on balance, it is likely that developments will go 

ahead anyway, because there is no right to actually say 'no' and walk away from the negotiations if they are not 

working. 
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That being said, we know that Indigenous people in this industry have been striking agreements for many years 

that are working for both parties. So it is making sure that we are always looking to a system where Indigenous 

people have the capacity, the underlying rights and the legislative frameworks that actually allow them to 

negotiate from a position of being free from coercion, being fully informed of the impacts of decisions, being able 

to benefit from the development of their country and being able to make clear decisions about development of the 

regions according to their own priorities. 

Senator SIEWERT:  The point here is obviously around Rio, the participation agreements and whether the 

PKKP were allowed to object. The participation agreements that have been developed and signed specifically 

exclude them being able to say 'no'. Do you have an opinion on the impact that has had in the destruction of 

Juukan Gorge? 

Dr Strelein:  From AIATSIS perspective, we are not in the position to talk about the details of particular 

agreements and the particularities of the Juukan Gorge arrangements. Again, as I said before, the results in this 

case have been seen to be unwelcome and not socially acceptable. They are not acceptable to Australian society 

for sites like this. As I said before, for results like this to continue speaks to the fact that the law is not keeping 

pace with social change. So that, I guess, is where I'd like to see the focus in what is possible in reform to the 

system as a whole that allows better outcomes, because Aboriginal and Torres Strait Islander people are more 

involved in the decision-making process, are more able to participate in decision-making through the 

development process and basically are kind of leading the practice in heritage management. 

Senator SIEWERT:  When we had Rio in front of us at our previous hearing, it was confirmed that, for 

certain Aboriginal people, being able to exercise their rights under certain acts was effectively signed away from 

these participation agreements, including, for example, the Racial Discrimination Act. Have you had a look at 

these participation agreements and the rights under legislation of First Nations people? Because, as you have 

mentioned before, this issue about an imbalance of power has come up, and these agreements are signing away 

people's rights under those pieces of legislation. 

Dr Strelein:  I think that goes back to the point about whether we are applying principles of free prior and 

informed consent in the way that we structure all of the legislative regimes. So Australia's obligations under the 

United Nations Declaration on the Rights of Indigenous Peoples and the United Nations convention on the 

elimination of racial discrimination are only partially reflected in our legislative regime. 

Senator SIEWERT:  Sorry, could you say that again? 

Dr Strelein:  Indigenous people's rights recognised under international law, including the convention on the 

elimination of racial discrimination, are only partially recognised and implemented in Australian legislation, as 

you know. So where those legislative rights are enshrined, such as the freedom from racial discrimination, it is 

absolutely imperative that the frameworks at the state level are actually reflective of those principles as well to 

ensure that Indigenous peoples have the ability to say whether they do or do not want developments on their 

country, and being able to participate fully in those decisions around how developments happen, where they 

happen. That pressure that is applied to actually sign agreements and the timetables do mean that you often hear, 

as you have through the inquiry, that Indigenous people feel that they are not actually able to make informed 

decisions, free from the coercion of the process itself. As I said, strengthening the negotiating power and the way 

that Indigenous people are involved in the decisions are fundamental to having that recognition and elevating the 

protection of cultural heritage in Australia. 

Senator SIEWERT:  So is it appropriate that a company in these participation agreements asks First Nations 

peoples to sign these rights way? 

Dr Strelein:  Where agreements are reached by parties who are making informed decisions, what we are 

aiming for is that Indigenous people are able to make free and informed decisions about developments on their 

country and to benefit from that development. That's really the standard we're looking for, in terms of ensuring 

that Indigenous people have that self-determination and that we put into practice and into legislation the rights of 

Indigenous people to protect and maintain their cultural heritage but also to benefit from development and to 

develop their territories in ways that they see as appropriate. 

Senator SIEWERT:  I understand what you're saying, but why would it be necessary? If the proponents are 

fully committed to free, prior and informed consent, shouldn't there always be an opportunity for First Nations 

peoples to object and to have access to the use of those particular areas of legislation to protect their culture and 

heritage? 
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Dr Strelein:  Yes. In many circumstances, AIATSIS has put forward submissions that, in relation to 

developments, Indigenous people should have the right to say no. That's often put forward as a veto and gets 

objections from lots of sectors of the community, but, fundamentally, that is absolutely necessary. 

Mr CHRISTENSEN:  Thank you to the witness for the overview. Have you seen the proposed new legislation 

that has been put forward in WA or at least seen briefings or overviews of what that legislation might contain? 

Dr Strelein:  There have been many proposals for reforms to the heritage act in Western Australia and, really, 

what we would recommend, in terms of the structure of that process, is to ensure that the value of places to 

Indigenous people is given the same significance, as I said, as the archaeological and the commercial or economic 

interests, and that those processes include effective engagement of Indigenous people in the management of the 

sites, even during processes of development, and that sites are understood in the context of the landscape and the 

intangible cultural heritage that they might anchor or be part of, and, as I said before, a modernisation of the 

processes to align with best heritage practice and align better with the Native Title Act. 

Mr CHRISTENSEN:  One of the tasks that we have to undertake here is to work out where the federal 

oversight lies and whether it's actually needed. Could your institute have a look at the new proposed legislation, or 

the changes to the legislation, in WA, to see whether it lines up with the values you've just described. If you want 

to take that on notice, that would be great. 

Dr Strelein:  Yes. 

Mr CHRISTENSEN:  My second question goes to the point you've made in your submission around the 

EPBC Act and the single-touch environmental approvals that we're moving to. Given that the Juukan Gorge, for 

instance, did not fall under the EPBC remit, I don't understand how this relates to the issue. It seems that you have 

identified the issue; the issue is actually getting the sites on the National Heritage List so that they do have some 

coverage in the EPBC process. So I'm wondering what the hesitancy is as to having a single-touch environmental 

approval. 

Dr Strelein:  In our submission it was not to necessarily say that a one-touch process is inappropriate or would 

not be effective, but just to ensure that the principles of Indigenous consultation and involvement, and the value 

that Indigenous people place on science and landscapes, is integral to that one-touch process. So really just to 

make sure that we don't see the same mistakes happening where we're asking after the fact 'How did we get here?' 

Mr CHRISTENSEN:  It seems to me that the national heritage listing process is quite separate to the EPBC 

assessments, although if something is on the national heritage list then it informs the EPBC process—and people 

can talk to that. Is your proposal—and I heard you made some commentary before—that the national heritage 

listing process be addressed? My understanding is that there are about two to three months a year where 

applications or nominations for the heritage list actually happen. They have to meet criteria which is probably 

then informed by the EPBC, no doubt, and other factors. That's a process that happens every year and the Juukan 

Gorge was not on that list. Is your view then that the national heritage listing process needs to be addressed, and, 

if so, how? 

Dr Strelein:  I might take that on notice, only because we've made significant submissions to the EPBC Act 

review that may be of use to the committee. We can forward that submission if that would be helpful? 

Mr CHRISTENSEN:  Yes. You made the comment, again in your submission, that legislation and culture are 

operating on two different planes with a narrow intersection point. You talk about that being at the start of a 

process. I can sort of understand what you mean. I guess that if it doesn't happen at the start of a process, if you're 

going to continue to let issues happen past the start of the process, it provides a great deal of uncertainty for 

everyone. How can that be managed? If an agreement is struck at the beginning of an arrangement, of a 

development or anything else, and then you allow further roadblocks or second decisions to be made when there's 

no substantially new information that's come to the table, that would be pretty critical in a lot of different 

industries, how can that be managed? 

Dr Strelein:  There are probably two points there. One is to ensure that any agreements that are struck early 

are actually based on good information. So ensuring that the work is done upfront in relation to Indigenous people 

being able to articulate the value of the sites. I would not like to think that there's a presumption that Indigenous 

engagement throughout the process is an impediment to good business. I think the industry has demonstrated a 

number of examples where the involvement of Indigenous people in the developments has been a really positive 

outcome for the project. From a fundamental perspective, I would not see Indigenous engagement and 

opportunities for ongoing consultation and refinement as decision-making based on new information that should 

be seen as an impediment to business. 
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Mr CHRISTENSEN:  For new information that's absolutely correct. You mentioned before that if decisions 

are struck in the process that commentary has been around fully informed—how would that be done? How do we 

ensure that the Indigenous people are fully informed when they strike these agreements? 

Dr Strelein:  Part of it is time and part of it is capacity—so, ensuring that there is an appropriate period in 

which Indigenous people can engage in the decision-making. I think it's probably well documented where there 

have been critiques of the native title process, for example, that could equally apply to the heritage process. I 

could potentially provide some of that, where we've got research on what good, informed decision-making and 

negotiation looks like. 

Mr SNOWDON:  We discussed this morning that there are 7,000 objects tabled from Juukan Gorge. Under 

what legislation are they protected? And how are they protected? 

Dr Strelein:  I'd probably have to refresh my memory about the treatment of objects under the WA Heritage 

Act. But generally objects are protected under heritage legislation in each jurisdiction, as well as sites. But I 

would have to check my memory about the Western Australian framework. 

Mr SNOWDON:  Would it be that either participation agreements or ILUAs would anticipate objects like this 

and who owns them, how they might be looked after and who has responsibility for them post the destruction of 

the cave in this instance? 

Dr Strelein:  It probably comes back to having good ongoing engagement and making sure that agreements 

actually provide for that ongoing management of the places and objects once those decisions have been made. It 

can be a way of mitigating some of the harm and the loss to have those objects available and looked after locally, 

particularly. Most communities we've spoken to about those kinds of heritage management issues are looking for 

solutions to holding and caring for those objects on country. That's a whole-of-Australia challenge in terms of 

being able to provide appropriate housing and resources for cultural materials like that, and that needs to be 

anticipated and considered in the agreement-making process. 

Mr SNOWDON:  Are you aware of any agreements that have done that and have provided for keeping places 

on Aboriginal country? 

Dr Strelein:  I am, but I would have to refresh my memory as to where that has happened. 

CHAIR:  Could you take that as a question on notice and go back and have a look at it and send it into the 

committee? 

Dr Strelein:  Yes, I can do that. 

Mr SNOWDON:  Thank you. 

CHAIR:  Thank you very much indeed. If nobody has anything else they would like to raise, I thank you for 

being available today. If you've been asked for additional information, please provide that by Friday 11 

September—and that's in relation to that last question, from Mr Snowdon. You'll be sent a copy of the transcript 

of your evidence and will have an opportunity to request corrections to transcription errors. If the committee has 

any further questions that were raised through your participation, we'll send them in writing to you through our 

secretariat. 

Proceedings suspended from 10:04 to 10:19 
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HARVEY, Mr Bruce, Private capacity 

Evidence was taken via teleconference— 

CHAIR:  I now welcome Mr Bruce Harvey to give evidence today. Although the committee does not require 

you to give evidence under oath, I should advise you that the hearing is a legal proceeding of the parliament and 

therefore has the same standing as proceedings of the respective houses. The giving of false or misleading 

evidence is a serious matter and may be regarded as a contempt of the parliament. The evidence given today will 

be recorded by Hansard and attracts parliamentary privilege. I now invite you to make a brief opening statement 

before we proceed to discussion. 

Mr Harvey:  Thank you. I am appearing in my personal capacity as a citizen, albeit one with some history and 

knowledge of the business imperatives and other imperatives that are at stake here. As I outlined in my written 

submission, I am an experienced social performance professional. I'm an adjunct professor at the Sustainable 

Minerals Institute at the University of Queensland, and I'm also a metallurgical lecturer. More specific to the 

matters on hand, I was global practice leader, communities and social performance, for Rio Tinto from 2007 until 

2014. 

I rush to add that I have no immediate knowledge of the events leading up to or at Juukan—except what I've 

read, of course. My written submission is on record, of course. In that—and I repeat it here—my particular focus 

is on point (c) of the terms of reference, 'the sequence of events and decision-making process undertaken by Rio 

Tinto that led to the destruction' of the Juukan shelters. That, of course, doesn't mean to say that I don't have 

views on other matters in the terms of reference, and I will be happy to attempt to answer questions relating to 

them to the best of my ability, but I'm not an anthropologist or an archaeologist, nor am I a lawyer, so my ability 

to answer those questions is constrained. I am, however, a person with an inquiring mind, so over many years, 

under the tutelage of people like Professor Glynn Cochrane, I have picked up many things. 

My submission is really that there were a number of decisive management issues, the first being a loss of 

experienced cultural heritage and social performance professionals within Rio Tinto over the last five years or so. 

That's left a deficit of people with sufficient seniority—and forthrightness, actually—to speak up and be listened 

to on the folly of proceeding with the proposed destruction. 

The second point is the restructuring in 2016, where the communities and social performance function—after 

I'd left, I repeat—was moved from the Health, Safety, Environment and Social Assurance Division over to the 

Corporate Affairs and Communication Division—essentially public relations, reporting to Rio Tinto's London 

office. 

The third point is that somewhere in the past five years—and I don't know when—there was a moving of the 

direct accountability for Aboriginal engagement and heritage protection away from mine site leaders over to a 

centralised corporate affairs and communication function. It's a generally recognised critical element in best-

practice mining management that line accountability should prevail for best practice. 

Fourthly, in all of this there appears to be a loss of understanding about the application of assurance standards 

and practices which were all in place but then apparently were neglected. That's the close of my statement. 

CHAIR:  Thank you very much. 

Senator DODSON:  Thank you for those comments, Mr Harvey. You say that the cultural heritage and social 

performance specialists left Rio probably five years ago. Do you have any notion as to why that happened? 

Mr Harvey:  They didn't all leave at once five years ago. There's been an incremental leaving of senior and 

experienced people over the last five years. I would hazard a guess that, from about 18 months or two years ago, 

there weren't many left of the generation I'm referring to. I think many of them would have left out of a sense of 

frustration that the restructuring meant that they were no longer recognised as having the authority that they 

deserved to speak up on these matters—and other matters, I might add. I can only imagine that it was also very 

frustrating for them to be talking in meetings in the communications division where no-one actually understood 

what it was they were trying to say. That would be very frustrating. So anyone advanced in their career would 

probably leave under those circumstances. 

Senator DODSON:  Was any documentation made of the shifts into corporate affairs and communications? 

Mr Harvey:  I can't answer that, because I wasn't there. I simply do not know. It's not on the public record 

anywhere that I can see. You would have to ask that of Rio Tinto—if it's in internal analysis papers. 

Senator DODSON:  What are the practical implications of the mine manager having oversight of onsite 

heritage matters? 
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Mr Harvey:  Well, it's like all matters. I spent 40 years in mining, where the general manager of an asset 

always had direct accountability for everything that might go right or wrong at that asset, like health and safety or 

environmental performance or operational performance or anything else that happens at that asset. This idea of 

line accountability and hierarchy is very important in certain industries—not in all industries, not in Silicon 

Valley or somewhere like that, I imagine. But certainly in the military, certainly in construction, certainly in 

mining, where there are very obvious dangers that something can go wrong, it's a very important principle that the 

asset leader should have direct accountability for all of those things. 

Senator DODSON:  From your observation of the changes that took place in Rio, what would you describe as 

the key features of the corporate culture that was developed after you left? 

Mr Harvey:  Again, I can only reference the corporate culture that we developed over many years leading up 

to that point. It's history, of course, and it's been recounted by others during this inquiry. We had arrived at a point 

where we liked to think we were at best practice. There was a great sense of pride in that. Paul Wand and I and 

other leaders that you'd be aware of were written up. We acknowledged the leadership of Leon Davis, and other 

senior leaders at Rio, who'd led this sense of cultural importance, and I mean internal cultural importance, about 

the recognition of Aboriginal culture within an overall regime of social performance. I can only imagine that, 

after the restructuring took place, somewhere around 2016, there was a dissipation of that sense of pride, and the 

internal culture must have suffered accordingly, I would think. 

Senator DODSON:  You mentioned in your submission that there were a number of community and social 

performance standards that remain confidential and are not available in the public domain. Do you have any idea 

why that's the case? 

Mr Harvey:  Funnily enough, they are available again in the public domain. Somewhere around May this year, 

they popped back up. But, for several years there, I couldn't find them. In the course of my work now as a 

consultant—and sometimes for Rio Tinto projects, I might add—I wanted to go and find them and I could no 

longer find them on the website. I don't know why. You couldn't find any of the standards, for that matter—

environmental standards or other things. I can only imagine that certain legal advice was prevailing that said, 

'Take down as much of this information as you can, because vexatious claims may be constructed off the back of 

them.' But I'm speculating. 

Senator DODSON:  This is my last question, Chair. How appropriate do you think it is to sustain the key three 

executives that have had oversight of most of this change that has led to the disaster at Juukan cave? 

Mr Harvey:  I think what you're referring to is that Rio's response says, amongst other things, that the 

executives who were in charge of this disaster are the ones who are best placed to remediate it, fix things up and 

take things forward. In my view, that beggars belief. 

Senator DODSON:  Thank you, Chair. 

Senator CANAVAN:  Mr Harvey, thank you very much for your submission. Since your submission was 

delivered to us, Rio Tinto has released an internal review. Have you had the opportunity to look at that review? 

Mr Harvey:  I have. 

Senator CANAVAN:  Given your comments in the submission about the lack or the change of governance 

arrangements and skills within Rio, do you have some thoughts on the recommendations the board put forward 

about changes to how heritage matters will be dealt with within Rio? 

Mr Harvey:  Basically, it's back to the future. From what I can see reading through it, it's a complete 

restitution of all the assurance and social performance standards and the way that things would be implemented 

and work to what was in place before 2016. So I guess in some sense I feel vindicated that what we had in place, 

certainly from the early 2000s through to 2016, was correct. 

Senator CANAVAN:  I presume you're referring now to Rio indicating that they'll establish a social 

performance function, I think, that seems like it will be separated out from wherever it is at the moment—I think 

within a communications type team—and report directly to the Rio Tinto executive. Is that what you're referring 

to? I'm ignorant of what was in place before 2016. Is that what you think needed to happen? 

Mr Harvey:  Social performance is not a communications function; it's a performance function, just like 

occupational health and safety is, just like environmental performance is and just like financial and operational 

performance is. That's an executive accountability. So by restoring the social performance function reporting 

through to a senior executive in terms of health, safety, environment, social performance projects and other 

matters, it certainly delivers that straight-line of accountability and top-down accountability in a performance 

division, where it should be. And then that's augmented by the recognition that assurance—essentially audit and 
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other means of assurance, which is a board accountability—has been restored as well. So there's a full assurance 

reporting accountability now clearly identified back to the board.  

When I was global practice leader there were essentially four areas that I am my team had accountability for. 

About half of it was actually providing business support and advice and a direct line of performance reporting to 

the executive committee through the requisite senior executive, and about 30 to 40 per cent of it was in what I'm 

calling corporate assurance. And that line of reporting did not go to the executive committee; it went to the 

sustainability committee of the board. That, essentially, is what they seem to have put back in place. 

Senator CANAVAN:  Moving more to the generic aspects of this, particularly with your current role where I 

presume you look over a lot of different company arrangements, are there ways that this kind of best practice—or 

what I suppose you're instituting as best practice in managing these issues—could be enforced or encouraged 

through government involvement? What we've just been discussing is obviously an internal matter for the 

company, but should there be some better way of enshrining such best practices across all entities dealing with 

Aboriginal heritage? 

Mr Harvey:  I'll answer that in several ways, if I may. I've worked mainly offshore for the last 10 or 15 years, 

and also on quite a number of projects within Australia, but I've had the opportunity to make comparisons with 

what's happening offshore. Many of those projects offshore that are large secure their financing from a consortia 

that's often got a foundation lender with the International Financial Corporation, the IFC, of the World Bank. 

They have a series of standards that are very robust and that were developed over 20 years.  

So, in those offshore projects, we have to deliver and demonstrate consistent delivery on a regular basis against 

those standards. If you don't, you don't move through what are called stage gate reviews and secure the next stage 

of funding to develop those projects. If you like, the old adage of 'follow the money'—there's no better way to get 

someone to pay attention than to make financing conditionality based on consistent and ongoing and auditable 

performance. That doesn't answer your question about government. It's beyond government to bring in something 

like that, but certainly, through the Corporations Act or something, there may be ways of accommodating that 

type of arrangement in Australia. With the arrival of what are now called the equator bank principles, literally 

upgraded in October to EP4, there'll be an increasing requirement for those commercial lenders that have signed 

up to the equator principles—and that's just about all of them, by the way—to implement those kinds of 

conditionality oversight criteria for performance across the full sweep, the full portfolio, including cultural 

heritage performance. When it comes to government, you might be able to encourage that.  

Also I think the right of appeal—I've grown up and always understood that matters of land and people of the 

land, when it comes to jurisdiction, are state and territory matters. On that presumption, I wouldn't want to see a 

layering on of Commonwealth oversight that would unnecessarily complicate that historic precedent. However, 

surely the Commonwealth could be in a position to provide a line of appeal where, if state and territory matters 

fail, then the appellants can appeal to a higher authority in the form of the Commonwealth to have their 

unrequited concerns reopened. 

Senator CANAVAN:  Given your experience in these areas, and particularly with appeal rights, just taking 

this example, even if we'd had those in place, that probably wouldn't have helped here because the alarm bells that 

arose from the PKKP seemed to come too late. So, in your experience, what's the capacity of Indigenous groups 

to engage on these issues and highlight these issues, and is there more work to be done there to help them get 

across these issues and engage in an early enough time frame to make a difference? 

Mr Harvey:  My looking at the time line suggests that there were early indications of concern going back 

several years, particularly with the report from the anthropologist Mr Slack— 

Senator CANAVAN:  I was speaking about from the PKKP, though. 

Mr Harvey:  Certainly their ability to represent their concerns to a higher authority does not appear to have 

been in place. It was very latterly recognised and not responded to in a timely way. 

Senator CANAVAN:  Thanks, Chair. I have other questions if there's time later. 

CHAIR:  If you have any others, you can put them on notice. Senator Siewert. 

Senator SIEWERT:  Mr Harvey, can I go to the issue you raise in point 1 of your submission, which Senator 

Dodson was also asking about, and ask about the general level of expertise in Rio. I understood in the past they 

had a unit that was significantly well staffed. Is that correct? 

Mr Harvey:  Yes. There are two areas where experience and expertise were populated. One is at the asset and 

product group levels themselves. They were people working in the field. Then, in addition to that, there was a 

corporate function called the communities and social performance function, which I led up for seven years or 
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thereabouts, and my predecessor in that was Professor Glynn Cochrane—with a different title, I might add. I think 

I had about 14 or 15 people working with me at any one time in that corporate oversight division. They were 

global pre-eminent experts in various elements of social performance, including cultural heritage. So all of the 

assets had recourse to contact us and ask for advice. We had the ability to proactively intervene and offer advice if 

we wanted to. Then that was backed up by that assurance authority that we had under the board arrangement and 

it all worked very well. These are well tried and true areas of checks and balances and assurance. I cannot say 

how it worked after 2016. 

Senator SIEWERT:  How many were in the field teams? 

Mr Harvey:  It would vary greatly depending on the asset. There were literally over 100 assets. If you 

included exploration teams at various greenfield exploration projects, it might come down to an interested 

geologist who did it in addition to the work that they were doing. In a very large business like Rio Tinto Iron Ore 

it would run to anything between 80 and 100 people working in direct liaison roles and cultural heritage roles. If 

you expand that to include the other areas of comprehensive engagement with land connected Aboriginal people 

in the Pilbara when it came to training, employment, business contracting, land access and other things, it could 

run into the hundreds. 

Senator SIEWERT:  I heard what you said about 2016. I'll come back to that. But do you have any idea what 

those numbers are now? 

Mr Harvey:  No, I'm sorry. I do not. 

Senator SIEWERT:  In either of those teams? 

Mr Harvey:  I don't believe there are many people in the corporate oversight team, and what voice they have 

within the communications caucus I do not know. I think some of the project leaders and asset leaders do 

recognise it's important to have expert people working for them. So I think some of them still have 

anthropologists, archaeologists and social performance professionals generally working at different assets, but I 

can't tell you any of the details. 

Senator SIEWERT:  We have also been inquiring into the issues around the participation agreement. I was 

wondering if you had any involvement in the development of those agreements? 

Mr Harvey:  Certainly. I think the first agreement I was involved in was the second native title agreement for 

a mining company in Australia, back in 1995, perhaps in the Northern Territory along the Roper River. Then 

subsequently—as is well recorded and written up in my paper with Paul Wand, by the way, that was footnoted in 

my submission—we progressively brought in agreements at Weipa, Century Zinc, which was a Rio Tinto asset in 

those days until it was sold on, the Argyle participation agreement and so on. My direct involvement with all of 

those agreements became less and less over time as I took on my global responsibilities. So by the time the 

agreements in the Pilbara were being made, for instance, I was not on the direct agreement-making team. 

However, I was on an advisory panel that convened about four times a year. So we got an oversight look at how 

those agreements were being developed and we got to advise the managing directors, the senior leaders, in Pilbara 

Iron. So I am familiar with them but not at a level of intimacy or implementation. 

Senator SIEWERT:  We have been hearing about what has been written into some of the agreements in terms 

of First Nations people signing up to them not being able to then use the provisions under various acts to object to 

things, such as the Racial Discrimination Act, the Native Title Act, the Aboriginal Heritage Act, the EPBC Act 

and a number of others. Is that a common practice? Was that a common practice with Rio? Was it a common 

practice across the various areas that you have just outlined that you were involved with? 

Mr Harvey:  Unfortunately, I have to report that it is a common practice, and I do not agree with it. The 

requirement of confidentiality at a general level comes from both the mining companies and the Aboriginal group 

representatives. I've never understood why. It's some legal thing I don't know. We were only ever successful in 

lifting the blanket confidentiality condition on two agreements, to my knowledge. One was the Argyle 

participation agreement—and you can download that from various websites—and the other one was the last major 

agreement that I worked on personally. After I left Rio Tinto I was commissioned by the Oyu Tolgoi project in 

Mongolia to complete what became known as the Umnugobi Cooperation Agreement, and there was no 

confidentiality provision over that because I insisted that there should not be and I had enough authority for that 

to prevail. So I've never understood why these confidentiality requirements are in place. Let me repeat: they come 

from both sides, both parties. 

Senator SIEWERT:  Were the gag clauses where people can't object to section 18 et cetera also fairly 

common? 
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Mr Harvey:  They're not the parts of the agreement where I would ever be directly involved. They're legal 

requirements. I always believed that you could not contract yourself out of fundamental rights, so I don't quite 

understand how it works. The so-called gag clauses, in a way, are related to the issue of confidentiality, but they 

also could be regarded as options clauses, where someone had an option to proceed with disturbing a sacred site 

or not; however, the option lay with the mining company, not with the Aboriginal group. 

Senator SIEWERT:  Can you just explain that a little bit more? It was with the mining company. What did 

that enable? 

Mr Harvey:  Notwithstanding that those clauses are in the agreements, the mining company always has the 

ability to revisit them and say, 'We're not going to proceed with that.' In fact, in the case of Rio Tinto's cultural 

heritage clause in its social performance standard, it explicitly says: 

e) address changes that are occurring in local intangible values, where the changes are a result of interaction with the 

business— 

and— 

c) if disturbance is unavoidable, seek approval as appropriate from those for whom the cultural heritage feature has 

significance; 

In other words, at any stage the mining company has the option to revisit whatever it has agreed to previously and 

desist from the folly of destruction. 

Senator SIEWERT:  Chair, have I got the opportunity for one more? Maybe, if there's time, you come back to 

me. 

CHAIR:  I'll come back to you, I think. I'll give the other members a chance. Anika. 

Ms WELLS: Given the profound and systemic operational governance failings, what do you think appropriate 

accountability should look like in Rio Tinto? 

Mr Harvey:  I hope it's what it looked like when I was there; for instance, the accountabilities that I referred to 

around asset senior leaders having defined accountabilities. We all had them. They were all written into our role 

descriptions. In other words, general accountabilities then get explicitly sheeted home to the role accountabilities 

as described, which are then directly connected to performance parameters in the annual and long-term 

performance rewards, and penalties that can be brought home for nonperformance. 

Ms WELLS:  So best practice would be what was there before. I'm trying to get to the bottom of how, as you 

were saying, these things were taken away, taken out of your PD, taken out of the way you worked. Who was 

doing that? Are there names of people in positions that can be pointed to as having taken those things away? 

Mr Harvey:  I'd rather refer to roles. I was always brought up in the school of management where we referred 

to the roles as important. There's the personality and the individual, but the role— 

Ms WELLS:  Can you give the roles? 

Mr Harvey:  The CEO directly changed the line of reporting in 2016 by removing that accountability from the 

health, safety, environment and communities division and putting it over to, essentially, the PR division. They 

also then, apparently, authorised the change of direct accountability from asset senior leaders to someone in a 

centralised role with no skin in the game. Many other ancillary effects would have then come out of that by the 

next person in the chain of command, which was the head of communications and corporate affairs. 

Ms WELLS:  Also in 2016? 

Mr Harvey:  Or shortly after, I presume. 

Ms WELLS:  Was there an internal working group that made those changes either before or after the CEO 

determined that was the course he was taking? 

Mr Harvey:  I'm sorry, I can't answer that question. I wasn't there. 

Ms WELLS:  I guess that's it, on that basis. Thank you. 

CHAIR:  You said you had a short question, Warren. 

Mr SNOWDON:  Firstly: how are you, Bruce? Are you well? 

Mr Harvey:  Warren, I'm well. And you? Are you at a splendidly free and warm place at the moment? 

Mr SNOWDON:  I'm in bloody Canberra, mate! Let me just say for the committee's purposes that I've known 

Bruce since the early 1990s and I can attest to his professional role with Rio Tinto because we had dealing. I'll 

just put that on the record so that we're aware of it. Bruce, I just want to ask one simple question, really. I'm 

assuming it would be no surprise, given the changes that you've just described, that there'd be little or no 
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corporate knowledge of what was contained in the binding initial agreements or participation agreements around 

the Juukan Gorge or the Juukan Gorge itself. 

Mr Harvey:  That's a presumption, but I think it's a fair one. Certainly the behaviours that manifest over the 

last year or so seem to indicate that there wasn't a deep familiarity with the requirements of those agreements. 

They're very explicit. Under the regional standards that were agreed to and which were appended to those 

agreements, there was a cultural heritage management standard; an environmental standard, like with mine 

planning; cultural awareness training—I can only presume that not much of that was happening if people 

proceeded the way they did—a land access management plan; business and contracting; training and employment. 

It was very comprehensive and quite detailed. Clearly parts of it, or much of it, have been neglected. 

Mr SNOWDON:  That would go to your point about people leaving the organisation, I'm assuming—that they 

saw the changes which took place in the way in which it was structured. We know that people change roles fairly 

regularly, but I'm assuming asset managers would have a longer-term commitment to their particular asset than 

other people in the organisation. I understand the organisation itself obviously wants the assets to be producing. 

But in terms of managing the assets and the relationships that are built up around the asset management in terms 

of Aboriginal communities. 

Mr Harvey:  Asset leaders move through pretty regularly these days as well. It's not like the mining culture 

that I grew up in 30 years ago or more, when people stayed with an asset for a long time. There's nothing wrong 

with people moving fairly regularly through assets management roles as part of their career development; in fact, 

it can work quite well. However, you do have to be aware of all of your defined accountabilities, and that's the 

point of all these internal standards and, in the case of the Pilbara, of these external standards agreed to with the 

custodial owners of the land. Asset leaders, as a matter of strategic importance, should be right across their 

portfolio. The structure that was put in place after 2016 allowed them to not pay attention to certain things which 

were certainly of strategic importance. 

Mr SNOWDON:  Can you imagine how a decision could be made that would withhold the fact that there were 

other options, apart from the destruction of the Juukan caves, in getting at the resource in that particular 

instance—that the traditional owners weren't aware of these other options? 

Mr Harvey:  It's hard for me to believe that they weren't made aware of the other options, if that's the case. 

Certainly in the interests of full engagement and, as has been mentioned several times in this inquiry, free, prior 

and informed consent, I think there's an obligation to sit down and put options in front of people. When it comes 

to mining projects and operating expansions, of course there are always options; that's the whole point of having 

what's called prefeasibility and feasibility considerations, and each of those options in a properly managed context 

gets risk assessed. If it's done properly it should be done with the directly impacted people involved, and in fact 

that's what the agreement on the Pilbara required. 

Mr SNOWDON:  But in this case it didn't take place. 

Mr Harvey:  Apparently not. 

Mr SNOWDON:  Thanks, Bruce. Look after yourself. 

Mr CHRISTENSEN:  The Juukan Gorge situation has been floating around Rio Tinto's orbit since about 

2005, but you were not made aware of anything to do with Juukan Gorge during your time at Rio? 

Mr Harvey:  The first time I heard the name 'Juukan Gorge' would have been earlier this year. That's the first 

time I can recall hearing it. But it's a cultural landscape of vast extent. There are many cultural heritage features 

across the Pilbara. Certainly there are very famous ones that are well known, such as the Burrup Peninsula, but 

this one had not risen to such prominence as to be lodged in my mind—and, I presume, many others'—until more 

recently. 

Mr CHRISTENSEN:  You've supplied us with a great understanding of how this could have occurred, in 

terms of the lack of corporate experience because of that exodus of key professionals. While that may have been 

the case, I still don't think it absolves any responsibility. I'm just trying to get some clarity around the chain of 

command inside Rio. Surely to goodness, despite the fact there was an exit of key talent in this field out of Rio, 

the heritage value of this site would have been articulated. Surely the key people inside Rio would have elevated 

it up the chain at some point before explosives were laid. I know you probably can't say to me or to the committee 

that, yes, that would indeed have occurred. But, given your understanding of the processes inside Rio, someone 

high up in the chain must have known there were heritage values ascribed to this place that they were about to 

blow up. 

Mr Harvey:  Absolutely. Let me say that the departure of senior mature and experienced cultural heritage 

advisers is not that material in terms of what happened, because advisers can only advise. There's no 
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accountability for execution. The accountability for execution lies with people in the line of command. So the fact 

that, for whatever reason, senior people who were in advisory roles had left does not resile from the fact that the 

line accountability was neglected and that, for whatever reason, particularly subsequent to the excavation of the 

site, people were either not aware of the importance of it, having not made themselves aware of it, or—golly—

were aware of it and went ahead anyway. 

Mr CHRISTENSEN:  How would you describe the corporate culture at Rio with regard to Aboriginal 

heritage? I guess you can only give us some oversight from your time of employment there, so how would you 

describe that? 

Mr Harvey:  It was very difficult in the early days. As a nation, we've gone through a substantial period over 

40 years from the marginalisation of Aboriginal people to one now which, dare I say it, is one of pride. Within 

Rio Tinto it was the same; it was a microcosm. It was very difficult in the nineties to get people to pay attention; 

there was a small number of us battling away. But with the leadership provided at the top at that time, and with 

the generational shift of new professionals coming on board, we got to the point where there was more than just 

an acknowledgement of culture, there was a celebration of Aboriginal presence and culture. What it's like now—I 

imagine that that sense of celebration still prevails through many of the mid-ranking, and one would hope, senior-

ranking, executives in the company. 

Mr CHRISTENSEN:  Which makes this all the more bizarre. You've indicated that you think the law changes 

in WA may address this sort of stuff in the future. It seems to me that you've indicated an overreaching federal 

intervention may not necessarily be helpful. Do those comments align with your views? 

Mr Harvey:  Yes. My personal view is that I wouldn't want to see the Commonwealth trying to layer on 

another system of intervention, but, certainly, I think the Commonwealth administering a system of appeal has 

some merit. 

Mr CHRISTENSEN:  Okay, no further questions from me. 

CHAIR:  I'll just touch on one that George raised there, and it gets back to evidence that was given to us by 

Rio earlier: you made a point there about the shift of accountability for the Juukan mine site. It went from the 

mine manager to Rio's corporate affairs and communications in Perth and then the reporting went directly to the 

London office. How does that stand when we were told by the CEO that neither he nor anybody within his 

executive had any knowledge at all of the existence of the site until after it was destroyed? Do you think that's a 

reasonable comment, given that the reporting was directly to the London office? 

Mr Harvey:  Yes, I find that hard to believe. Certainly, the way I look at it is that 10 years ago we had a much 

stronger sense of what I'll call 'devolved' accountability within Rio Tinto, where asset leaders carried much more 

direct accountability over these matters. From what I understand, now there's a more centralised and vectored 

reporting system progressing through Perth to London. If there was a breakdown in that, that's another issue 

again. So it either broke down or it didn't break down. 

CHAIR:  This then ties into the current Native Title Act, which requires mining companies and traditional 

owners to negotiate agreements in 'good faith'. Another point that was raised a short while ago by Warren 

Snowdon is the fact that there were four options available in relation to how they were to deal with the site and 

that, for an unexplained reason, Rio, conveniently, somehow overlooked the fact that there were four and 

suggested there was only one option, which was to destroy the site. How does that look in relation to abiding by 

the current act in good faith in negotiations? 

Mr Harvey:  I haven't seen in detail the four options that you refer to, but I know in general terms that there 

are always options to do whatever you've got to do. I'm not a lawyer. There's lots of narrative around what 'good 

faith' means. I would have thought that 'good faith' does mean that you put as much information on the table as 

possible, freely given in an informed way. That sounds like a reasonable definition of 'good faith' to me. 

CHAIR:  Also, in relation to final decisions, prior and informed consent. Would you agree that it would be not 

unreasonable that all of those options be on the table in relation to allowing the traditional owners to be fully 

informed in making whatever decision they were to make in relation to consent? 

Mr Harvey:  I think that's perfectly reasonable. 

CHAIR:  Rachel, you had one question you said that you would like to ask. 

Senator SIEWERT:  Yes. In fact, I have several more. What I did want to ask is: Mr Harvey, are you okay 

about taking some questions on notice? 

Mr Harvey:  Sure. 
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Senator SIEWERT:  One of the areas that I wanted to go to was around where, in your submission, you 

basically said that it was inevitable, given the circumstances, that Juukan Gorge would be destroyed, or words to 

that effect. 

Mr Harvey:  I don't think those are the exact words that I used, but I did say that we were surprised it hadn't 

happened sooner, which I guess implies there's an inevitability. 

Senator SIEWERT:  Yes. 

CHAIR:  Will you be right to put those on notice? 

Senator SIEWERT:  Yes, and I'll have some more written ones as well. But if you could take on notice as 

well to provide further explanation around how you get to that point. 

CHAIR:  Okay, Senator. Thank you very much indeed. There is additional information that will be requested 

of you. If it's possible, have that forwarded back to the secretariat by Friday 11 September. You will be sent a 

copy of the transcript of your evidence and will have the opportunity to request corrections to transcription errors. 

As Senator Siewert indicated, other questions will be forward to you through the secretariat, as will those from 

any other members there who have questions. They'll be sent to you in writing. Thanks again, Mr Harvey, for 

your participation. 

Mr Harvey:  Thank you, Mr Chairman. 

Senator DEAN SMITH:  Excuse me, Warren. Have I missed my opportunity to ask Mr Harvey some quick 

questions? I would appreciate that. 

CHAIR:  I do apologise. I thought I'd kicked you off. Go for it. 

Senator DEAN SMITH:  Thanks very much, Warren. Mr Harvey, I understand that you worked with Rio up 

until 2013. Is that correct? 

Mr Harvey:  Through 2013. I took early retirement in early 2014. 

Senator DEAN SMITH:  In your role as global practice leader in communities and social performance, what 

senior executives at Rio would you regularly come into contact with or communicate with? 

Mr Harvey:  My direct reporting line was through to an executive committee member—the executive 

committee number who had accountability for health, safety, environment, communities and social performance. 

That was a regular contact, obviously, as a direct report, and then also regularly, as I came across them, there 

were people who had operational accountabilities and other corporate roles, such as chief counsel et cetera. 

Senator DEAN SMITH:  Did you ever come across Greg Lilleyman? 

Mr Harvey:  Yes. That would have been when the Pilbara agreements were being negotiated in the mid- to 

late-2000s, and Greg was operational general manager. I can't actually remember his exact title, but I would see 

him there from time to time when I was there on the advisory panel. 

Senator DEAN SMITH:  In The Australian Financial Review on 7 August, it was reported that Mr Sam 

Walsh had given instructions in 2013 not to mine the gorge. Are you aware of the media article? 

Mr Harvey:  Yes, I am. 

Senator DEAN SMITH:  What was your reaction to the media article and the suggestion from Mr Walsh that 

he had issued instructions in 2013 not to mine the gorge? 

Mr Harvey:  I can only suggest that, in a mining company, instructions have to be explicit and in writing to 

have any effect, so whatever conversations took place in corridors or boardrooms—and, of course, there are many 

of them—don't have much bearing on the matter. 

Senator DEAN SMITH:  In the same article, Mr Walsh says, 'He'—this is Greg Lilleyman—'confirmed he 

knew of my instructions not to mine the gorge.' Mr Walsh goes on to say that he would have thought that these 

things would have been reported in Rio's submission. At any time, did Mr Lilleyman share with you Mr Walsh's 

instructions? 

Mr Harvey:  No. 

Senator DEAN SMITH:  Thanks very much. 

CHAIR:  Thanks again, Mr Harvey, for your participation. You will be hearing from the secretariat in relation 

to some questions on notice. Thank you very much indeed. 

Mr Harvey:  Thank you, Mr Chairman. 

  



Page 26 JOINT Friday, 28 August 2020 

 

NORTHERN AUSTRALIA COMMITTEE 

LANGTON, Dr Marcia, Private capacity 

Evidence was taken via teleconference— 

[11:11] 

CHAIR:  I now welcome Professor Marcia Langton AO to give evidence today. Although the committee does 

not require you to give evidence under oath, I should advise you that this hearing is a legal proceeding of the 

parliament and therefore has the same standing as proceedings of the respective houses. The giving of false or 

misleading evidence is a serious matter that may be regarded as a contempt of the parliament. Evidence given 

today will be recorded by Hansard and attracts parliamentary privilege. I now invite you to make a brief opening 

statement before we proceed to discussions. 

Dr Langton:  I am appearing before the committee in my personal capacity. I've made a written submission to 

the committee, in which I set out a number of facts. One is, to be completely transparent, that I was asked by the 

present CEO of Rio Tinto to participate in an internal review. I've explained in the submission why I did not. I 

spoke to a number of people in Rio Tinto, and I drew the conclusion that the review would not be fully 

transparent, allow reviewers access to all relevant internal documents or involve the traditional owners—the 

Puutu Kunti Kurrama and Pinikura native title holders—other traditional owners in the Pilbara and the National 

Native Title Council. I note that I asked that the report of the internal review be published, and indeed it was. 

However, it failed to mention some important facts. I felt that the internal review had terms of reference that were 

too narrow and that it should take into account the legislative policy and Indigenous rights environment. I noted 

that the social licence of Rio Tinto to operate, especially in Australia, and the future of relationships with 

traditional owners, especially those who are parties to Indigenous land use agreements under the Native Title Act, 

have been damaged and trust lost, particularly because of the failure to implement, in the spirit of partnership, 

those Indigenous land use agreements, as we've seen in the case of the destruction of the Juukan Gorge caves. I 

declined to be involved in that review, and I believe I made the right decision. 

I outlined to them what I knew about the situation with the PKKP and the loss of the sacred sites, and also my 

knowledge, in summary, of the history of the company and the way that management arrangements have changed, 

especially in relation to engagement with Indigenous people. My expectation is that cultural heritage laws, in 

particular, should reflect international conventions and standards—I listed those. Of course, they are discussed 

more fully in other submissions such as the ICOMOS submission. 

The rights of traditional owners to manage and protect their cultural heritage should be supported by the 

Australian government. I concur with the National Native Title Council and the chairs of the heritage councils of 

Australia and New Zealand in relation to the standards that should be met in cultural heritage legislation. I argue 

for the harmonisation of federal and state legislation. That would require a more extensive process involving 

traditional owners across the country and reform of legislation to reflect current best practice standards. 

I think that's a fair summary of my submission, except to say that I believe that reparations are due to the PKK 

people. That would be quite a complicated matter. 

CHAIR:  Thank you. 

Senator DODSON:  Good morning, Dr Langton. 

Dr Langton:  Good morning, Senator Dodson. 

Senator DODSON:  Thanks for your submission and for your acknowledgement of your past association with 

Rio Tinto. In terms of the broad culture that, we heard from Mr Harvey, has prevailed since prior to 2016, and the 

difference in the culture in Rio now, that seems to have been brought about by the current CEO. Would you like 

to say anything in relation to the significant changes, particularly on the relationship question with First Nations 

people on the trust aspect? 

Dr Langton:  I broadly agree with Mr Harvey. I note that in one case a cultural heritage expert, from what I 

understand—I may not be correct in this, but it is my understanding that Elizabeth Bradshaw, who was a senior 

cultural heritage officer in Rio Tinto, was made redundant and did not simply leave of her own volition. I also 

note, in regard to that, that her report on cultural heritage was not mentioned in the internal review published by 

Rio Tinto recently—also, another report by Nous. Just to be clear, I was contracted by three bodies who jointly 

issued contracts to me and Professor Ciaran O'Faircheallaigh. It was not a contract simply with Rio Tinto Iron 

Ore; it was a contract with three bodies who joined together to obtain advice on best-practice standards. They 

were the native title representative body, the Marnda Mia negotiating committee and Rio Tinto Iron Ore. So it 

was not advice to Rio Tinto; it was advice to the three groups. I'm happy to share that submission with you, 

should you ask for it. 
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Senator SIEWERT:  Yes, please. 

Senator DODSON:  Yes, that would be very, very useful if we could have that. I'll leave Senator Siewert to 

raise questions, I hope, in terms of what we call gate clauses in these agreements. The question of free, prior and 

informed consent seems to have been relegated to or assigned at the BIAs, those first agreements that people enter 

into. They seem to have signed their free, prior and informed consent, and anything subsequent that emerges from 

anthropological or archaeological studies plays no part in enabling traditional owners to have any impact on 

mitigating the site management plans. Is that a fair assessment? 

Dr Langton:  I don't have firsthand knowledge, because I wasn't involved in the subsequent negotiation of the 

Indigenous land use agreements, following the binding initial agreements, but I do believe that that is the case. In 

the report that Professor O'Faircheallaigh and I made to those three entities, we set out what we knew about the 

cultural heritage standards at that time—and, of course, things have changed—and we reported on what people 

said to us about their cultural heritage. Probably, to summarise a very complicated argument, I'd need to say that 

the confidentiality of the Indigenous land use agreements is a very significant problem, and one of the reasons for 

establishing the Agreements, Treaties and Negotiated Settlements Research project was to achieve transparency 

of the Indigenous land use agreements being negotiated from about 2000 onwards, which was when we 

established that research project—and I've given you the link to the website.  

The reason for that was that we were aware at the beginning of our research project that Aboriginal traditional 

owners in negotiations with mining companies and other resource industry companies under the terms of the 

Native Title Act were at risk of, and in some cases were, signing away or negotiating away existing rights. So we 

cannot tell what the situation is with the standard of cultural heritage protection because those arrangements, as 

set out in Indigenous land use agreements, in most cases today remain completely confidential, and I think that is 

a very serious flaw in the native title system, which, as we can see now, has serious implications for the system of 

cultural heritage protection both in Western Australia and elsewhere in Australia. 

Secondly, there cannot be free, prior and informed consent in negotiating Indigenous land use agreements, 

given the circumstances in which traditional owners find themselves in—under a very shortened legislative 

schedule of the times that are available to them to negotiate each step of the agreement, and, if they go over those 

scheduled times, it triggers a further loss of their rights.  

So there is too much pressure on traditional owners to negotiate Indigenous land use agreements in a hurry, and 

the legislation favours the resource companies rather than the traditional owners in that regard. And, of course, the 

companies, the lawyers of the traditional owners and, sometimes, the traditional owners themselves and the native 

title representative bodies agree to confidentiality of the agreements and, therefore, there is no opportunity for 

even a traditional owner after the settlement of an Indigenous Land use agreement to check against the agreement 

how it is being implemented and whether it is being implemented in good faith. There are many other points I 

could make about that, but they are my main concerns. I think I have answered the question in part. 

Senator DODSON:  Yes, thanks for that. In Rio's initial submission to this inquiry at paragraph 105C, there is 

something that seems bizarre to me in the participation agreements, that the traditional owners would need to get 

Rio's consent to get their site registered. 

Dr Langton:  I also find that quite bizarre. That is what I mean by traditional owners signing away their rights 

in agreements. That is precisely what I'm referring to. And there are other ways in which companies pressure the 

traditional owners into signing away their existing rights under Australian law. 

Senator DODSON:  Is there any evidence anywhere that you've come across where traditional owners may 

have wanted federal intervention against section 18 in order to protect their sites but were prohibited because of 

clauses like the one I just mentioned? 

Dr Langton:  This is the dilemma. The dampening effect of that condition that Rio Tinto has put into many of 

its agreements, along with the gag clauses that stop the native title parties, the traditional owners, from speaking 

about the terms of the agreement or the implementation of the agreement in any way publicly, combine to deprive 

Australians of transparency of these arrangements. That delivers to the mining companies a carte blanche to 

conduct their operations secretly. Therefore, we cannot know if a company is complying with the Indigenous land 

use agreement. The company may well be in breach of the Indigenous land use agreement but neither the 

traditional owners nor the Australian public have any way of knowing. It may well be the case—and I don't have 

any evidence—that traditional owners have tried to use the relevant legislation that gives them the opportunity to 

appeal to the Commonwealth minister under the EPBC Act to ask the minister to overrule the destruction of a site, 

for instance, under section 18 of the WA Aboriginal Heritage Act. But, again, we can't know whether or not that 

has happened because it is my observation that the traditional owners who are party to these Indigenous land use 
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agreements feel that if they speak publicly they are breaching the gag clause in the agreement and by going to the 

federal minister or even to the Western Australian responsible minister they might be preaching the gag clause in 

the Indigenous land use agreement. You can therefore see how the company again achieves total secrecy in 

relation to its operations. 

It's my understanding that the PKKP went to the WA minister to ask for the section 18 authority to destroy to 

be removed from this site, and that also went to two federal ministers, similarly to ask them to stop the destruction 

of the Juukan Gorge caves. I have that information from discussions with people, and I hope that you'll speak to 

the PKKP traditional owners themselves to verify that. At no time was a formal application made under the 

Commonwealth legislation. Nobody assisted them to do so—none of the ministers—and also, as far as I can tell, 

the relevant native title representative body did not assist them to make a formal application under 

Commonwealth legislation to obtain release—to have the ministerial override on the destruction of the Juukan 

Gorge caves. 

Senator DODSON:  We know that legal remedies for compensation or restitution are not very clear and are 

probably problematic. In your view, is reparation due to the PKKP, and what form might that take? Given we've 

heard a lot about the salvage exercises and materials being removed, placed in containers and inappropriately 

housed, this has become as much of a disaster as blowing up the site. Is it time for some serious restitution 

activity or reparations to be made in relation to this, in your view? 

Dr Langton:  Yes, I do believe so. I listened to the evidence of Dr Lisa Strelein this morning. I'll just make it 

clear that I don't have legal qualifications, but it's very clear to me that, first of all, the Indigenous land use 

agreements that the PKKP are parties to should be made public so that a proper assessment can be made as to 

whether or not the agreement was breached, not only in relation to the destruction of the Juukan Gorge caves but 

also in relation to the matter of the cultural heritage from any destroyed site being stored in shipping containers on 

mine sites, and we know that happens right across the Pilbara. You'll know yourself that many of the petroglyphs 

along the Burrup Peninsula were piled up in a compound after areas of the Burrup Peninsula were destroyed. 

These are entirely unsatisfactory arrangements. This is not protection of cultural heritage; this demonstrates 

complete contempt for Aboriginal cultural heritage. It points to the urgent need for a more thoroughgoing process 

to involve traditional owners in giving their views on how arrangements should be made for reparations for the 

destruction of the Juukan Gorge cave and on the future arrangements for all cultural heritage removed from 

Aboriginal sites of significance and their future care. It's my understanding that traditional owners, some years 

ago, had hoped that a plan by at least one Rio Tinto officer would proceed. That was a cultural heritage centre 

where people could care for the cultural heritage removed from mine sites, own the centre, govern the centre and 

develop their cultural heritage arrangements. 

I think what is often forgotten—and I know you did mention this this morning—is that there is far too much 

emphasis, in fact there is almost total emphasis, on cultural heritage being a matter of the past and not the present 

and that only archaeological evidence is relevant, not the evidence of the traditional owners as to the ongoing, 

living, present-day importance of the cultural heritage to the group, to their practices, to their beliefs and to their 

future generations. This last matter must become a feature of all cultural heritage legislation, in my view, so that 

traditional owners have a say in what is cultural heritage that is important to them. At the moment only 

archaeological evidence is relevant. 

CHAIR:  That's a very good point. Thank you very much. 

Mr CHRISTENSEN:  In your submission you referred to the fact that matters were raised with Rio Tinto 

personnel and you referred to what you gleaned from discussions with others. It's your belief that Rio Tinto 

wilfully ignored and suppressed information. Could you please elaborate on that, Dr Langton? 

Dr Langton:  I believe it was Jean-Sebastien Jacques who admitted that nobody had read the archaeological 

report that resulted from further research. That research had found a belt of human hair, from which DNA was 

taken that showed an unbroken connection of the present-day PKKP people to their ancestors at that site many 

thousands of years ago. So there's that. That's on the record. 

I have already mentioned that I've read the internal review report led by Michael L'Estrange. Missing from that 

report is any mention of Elizabeth Bradshaw's report. I did a report with O'Faircheallaigh for the three groups I 

mentioned earlier. There was no mention of that report. I'm happy to share it with you. There was no mention of 

Elizabeth Bradshaw's report—it's my understanding that she was made redundant—and there's no mention of the 

Nous cultural heritage report. Then, of course, there's the admission by Rio Tinto personnel. I got that wrong in 

my submission, because I didn't count the last one. There were four opportunities to avoid the destruction of the 

Juukan Gorge caves, and these were not presented to the traditional owners in the consultations. Moreover, it's my 
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understanding that traditional owners were not formally consulted. I don't know what's in the PKKP Indigenous 

Land Use Agreement with Rio Tinto, but I do know that in other agreements there are provisions for ongoing 

consultation with traditional owners with respect to cultural heritage. You can see that in, for instance, the Argyle 

Diamond Mine Indigenous Land Use Agreement, which provided for ongoing consultation and management of 

cultural heritage. If those provisions are not in the Indigenous Land Use Agreement with the PKKP, then that 

shows that Rio Tinto has deliberately lowered the standards in its Indigenous Land Use Agreement, or, if they are 

there, it shows that Rio Tinto deliberately ignored the Indigenous Land Use Agreement, which is a binding 

contract registered with the Native Title Tribunal. 

Mr CHRISTENSEN:  In your submission you mentioned you heard conflicting views about the deactivation 

of the dynamite. Can I ask you who advised you that the dynamite could have been deactivated so we can 

possibly follow that up? Did they inform you as to how that was possible? 

Dr Langton:  I don't want to name names because that would make it impossible for me to do my job 

gathering information. It would be unethical for me to do, but I think if you asked former Rio Tinto employees 

about the technical matters relating to wiring dynamite you could find very easily, as I did, that it was possible to 

stop the destruction and to deactivate the dynamite, at least to some extent. I acknowledge that it's unsafe, but it 

was possible, from what I have been told. 

Mr CHRISTENSEN:  Was the person a professional involved in it who told you that information? 

Dr Langton:  Certainly they were a professional with experience in Rio Tinto in the past, but I wouldn't want 

to go further than that. 

Mr CHRISTENSEN:  That's fine. You mentioned in your submission that, with the Aboriginal Heritage Act, 

if new information comes to light, the consent that was already given remains in place. Our understanding of the 

changes to the WA Aboriginal Heritage Act is that new information will trigger reconsiderations and, unlike what 

is currently the case, the minister will have the ability to hit the stop button at any point in time. How does that 

not satisfy your concerns? 

Dr Langton:  If the minister has total discretion as to whether or not to hit the stop button and the minister 

considers the royalty payments to the state more important than the cultural heritage, as has been the case since 

the WA cultural heritage act was made effective in I believe 1972, the minister can simply ignore new evidence 

and the wishes of the traditional owners. I support the ICOMOS proposals, particularly the chairs of the heritage 

councils of Australia and New Zealand: we need a more sophisticated system that— 

CHAIR:  I think you've misconstrued what I've said. It's not just the minister having the power to stop it; that 

is an additional safeguard. My understanding is that new information is also going to be a trigger to pull things up. 

Dr Langton:  At a very minimum that should be the existing arrangement. I don't want to say anything more 

on that because I'm not a lawyer, and I want to see the draft of the amendments before making any comment on 

that and consider it in the light of the ICOMOS submission and the heritage council chairs' best practice 

standards. 

Mr CHRISTENSEN:  You've certainly pointed the finger at the federal government, but the reality is that the 

federal government didn't have any tools at hand to stop it. The Juukan Gorge was not listed under the national 

heritage list. Perhaps it should have been, but it wasn't. 

Dr Langton:  Just to correct you there, I think I spread out the accountability for that failure to a number of 

entities. 

Mr CHRISTENSEN:  I know, but the commentary has certainly been that the ministers should have 

intervened when they actually didn't have the power to intervene. 

Dr Langton:  Both WA and Commonwealth ministers and the native title representative body and the lawyers 

for the group could have assisted the group to fill in an application. 

Mr CHRISTENSEN:  That's exactly what I'm getting at. How could the processes for the national heritage list 

be made better so this could be prevented? 

Dr Langton:  That's a huge question, and I'd rather leave that to the people who administer the legislation and 

who are responsible for its implementation. As I say, I think there's an opportunity here for the Commonwealth, 

state and territory governments to harmonise legislation, to do a thorough review of all legislation, to hear from 

traditional owners and to arrive at a conclusion, in relation to your particular question, with a full consultation 

process. Yes, indeed, the national heritage list is wanting. There are many Aboriginal sites that should be on that 

list. The Australian Heritage Council proposes a small number of sites each year; it's quite an elaborate process, 

but I think, yes, we need to expedite the listing of Aboriginal heritage sites for national protection. How we arrive 
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there I think requires the harmonisation of legislation across the jurisdictions, and also the involvement of 

traditional owners with significant cultural heritage that requires protection having a say. 

CHAIR:  George, are you right now? We are a long way over time, and I want some of the other members to 

get a chance. 

Mr CHRISTENSEN:  I'm done, yes. Thank you. 

Senator SIEWERT:  Can I go to the issue around the internal review. You said there were important facts 

missed out. In answer to Mr Christensen you made a number of points. Were there any more things that you 

thought should have been in there that were left out? 

Dr Langton:  Yes, quite a few. This is not entirely relevant to your inquiry, but, for instance, I am concerned 

about the welfare and good standing of Aboriginal and Torres Strait Islander employees of Rio Tinto, who faced 

the opprobrium of their communities for the egregious conduct of Rio Tinto in the Juukan Gorge caves 

destruction. I've seen or heard of no measures to ensure that the Indigenous staff of Rio Tinto are being consulted. 

Imagine being an Aboriginal or Torres Strait Islander employee of Rio Tinto at this time. It would be an 

excruciating experience. I think Rio Tinto owes an apology to its staff, Indigenous and non-Indigenous, who 

joined the company on the understanding that Rio Tinto was a good corporate citizen and that it did in fact 

comply with its stated policy goals of respect for traditional owners and respect for their cultural heritage, none of 

which seems to have been a part of their recent operational procedures. That's missing from the review, and it 

again goes to show a failure to have a full understanding, or an appropriate understanding of engaging with 

Indigenous people. That's just one of my concerns. We could be here all day. 

Senator SIEWERT:  If you want to take anything more on notice around that, it would be appreciated. 

Dr Langton:  Thank you. 

Senator SIEWERT:  Turning to the issue around participation agreements and the ILUAs, are you aware if 

any participation agreements were signed before land use agreements were signed? 

Dr Langton:  Of course there were. It depends on which legislation you're talking about. There were 

agreements under the Aboriginal Land Rights (Northern Territory) Act and at least one agreement, from memory, 

that was negotiated without using the provisions of the Native Title Act. 

Senator SIEWERT:  Do you think it's appropriate that participation agreements are signed before land use 

agreements and they, too, are confidential? 

Dr Langton:  I don't know what you mean by participation agreements. 'Participation agreements' is a term 

used by some companies, such as Rio Tinto, and, as I understand it, they are, in fact, referring to Indigenous Land 

Use Agreements or section 31 agreements, and sometimes they also refer to them as 'partnership agreements'. But 

what matters is the correct legal terminology: Indigenous Land Use Agreements or section 31 agreements—it 

depends on what kind of agreement has been negotiated. 

In the history of the Pilbara, Hamersley Iron—which was Rio Tinto iron ore, prior to the company changing its 

name—settled binding initial agreements with native title claimant groups in the Pilbara, and those binding initial 

agreements secured the ongoing negotiation of agreements. So, having signed the BIA, the traditional owners then 

could not withdraw from the process, and that, I understand, is why Ciaran and I were asked to look at good 

practice standards and report back to all of them, which we did, because moving from the binding initial 

agreements, which were old-school, Bougainville-era type agreements under the old mining industry, which had 

almost no regard for Indigenous peoples' rights, how would the traditional owners then negotiate agreements that 

complied in some way with current standards? So we gave that advice. The Indigenous Land Use Agreements 

were supposed to reflect those modern standards, but, as I say, we cannot know, because they are confidential. 

Senator SIEWERT:  When we were asking Rio at the hearing we had a couple of weeks ago, they 

acknowledged that the participation agreements they've got will basically mean that traditional owners can't 

access, for example, or take action under the Racial Discrimination Act, the Native Title Act, the Aboriginal 

heritage act, the EPBC Act—a variety of them. You were discussing this with Senator Dodson. But do you think 

that is appropriate and that effectively they amount to gag clauses on traditional owners? 

Dr Langton:  It's entirely inappropriate. As I say, I've never seen the agreements. But, if Rio Tinto admits that 

that's the case, they're effectively admitting to denying the traditional owners their basic civil and human rights 

and their access to Australian laws like all other Australians, and I think it's entirely inappropriate. It's why I 

say—and I'm not sure that I mentioned this in my submission, but I want to say—that I believe that there are 

many Indigenous Land Use Agreements that fall short of the standards of Australian law, and here's one case that 

shows that very clearly. And the Native Title Act is too difficult to use to revise Indigenous Land Use Agreements 
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to renegotiate their terms. But I think that is very much a black-letter-law view and one that we can ignore and 

find a practical way to ensure that Indigenous Land Use Agreements are reviewed and revised or renegotiated to 

ensure that the rights of traditional owners do not fall short of Australian laws. It is monstrous that their right to 

make complaints under the Racial Discrimination Act and other laws are provisions in these Indigenous Land Use 

Agreements. They are more than gag clauses. They are suppression clauses. They are human rights suppression 

clauses. 

CHAIR:  Rachel, have you finished now? 

Senator SIEWERT:  If it's okay with Professor Langton, I'd like to put some more questions on notice. 

Dr Langton:  Yes. 

CHAIR:  Thank you. Senator Chisholm? 

Senator CHISHOLM:  I was just interested in a little bit of detail around your engagement with Rio about 

potentially playing a role in their internal review into the issue. I was just wondering if it was an attempt to try 

and change the structure and method of that review so that you would agree to do it, or was it something that they 

never really properly engaged with you on, to try and get you to be involved? 

Dr Langton:  I invited people from the native title sector to be witness to my discussions with them on every 

occasion. At no time did anybody from Rio Tinto—either from the staff or the board—accede to any of the 

conditions that I'd put on my involvement. They simply brushed me off, I think. They didn't answer any of my 

questions in a direct way. 

Senator CHISHOLM:  My understanding, when they initially announced they were going to do the review, 

was that they would have an external party as part of it. Are you aware of that? 

Dr Langton:  Yes, that's right. They did say that. 

Senator CHISHOLM:  Obviously that didn't take place though, did it? 

Dr Langton:  Well, I declined. I don't know if they approached anybody else. But I doubt that any Aboriginal 

person would agree to be involved in an internal review of the kind that they were proposing without some 

guarantees of transparency: publication of the report, involvement of the traditional owners, full access to 

documents and so on. I think that probably explains why no Aboriginal person became involved. 

CHAIR:  Anika, do you have a question? 

Ms WELLS:  I do. I'll be as brief as possible. Professor Langton, I'm interested in the report. I haven't had the 

opportunity to read the report by Dr Bradshaw or by Nous— 

Dr Langton:  That's because it's not been made public. That's because it's been suppressed. 

Ms WELLS:  Are you able to provide any guidance on what they say or how we might track them down? 

Dr Langton:  No, but I can ask some questions. I haven't seen the Bradshaw report or the Nous report myself, 

but I do know that they exist. 

Ms WELLS:  Without giving your sources away, can you point to any place to help me track them down? 

Dr Langton:  Nous has a website and an email address. I haven't spoken to Elizabeth Bradshaw for some 

years, but I'm sure she'd be easy enough to find. 

Ms WELLS:  Okay. Chair, I might signal that my interest in tracking down those reports is moving forward. 

Mr SNOWDON:  Chair—just following up on that last question of Ms Wells, presumably we could make a 

request of Rio Tinto to make those two reports available. 

CHAIR:  We certainly could, and we will. 

Mr SNOWDON:  We should. Professor Langton, I want to take you to the issue of participation agreements 

and ILUAs. Rio Tinto's submission goes to the issue of participation agreements at paragraphs 103 to 111, and 

then it goes on to Indigenous Land Use Agreements. It makes it clear that the ILUAs mirror certain clauses of 

participation agreements, but clearly in their eyes they're two separate documents. 

The point I just want to make is to reinforce the views you've been expressing. As a result of the participation 

agreement which one assumes was entered into over Juukan Gorge, there was no capacity—as I read it—for the 

PKKP to seek permanent protection of that site without first obtaining Rio Tinto's consent. That's as a result of 

paragraph 105(c) of their submission. It seems to me that that's something which is unconscionable, but I wouldn't 

mind your comments. 
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Dr Langton:  I believe that's unconscionable as well. I think I answered a previous question and stated a 

couple of times that it's my view that in many cases of the Indigenous land use agreements the native title parties 

have been pressured to sign away their existing rights under Australian law, and this is just such an instance. 

Mr SNOWDON:  I'll take you to your comments about the capacity for the PKKP to get the matter reviewed 

at the very last instance by appealing to both Commonwealth ministers. You referred to the native title rep body 

not doing anything to help them obtain relief. Can you— 

Dr Langton:  That's my understanding. I can't confirm that, but I think that they should answer for themselves 

on that matter. 

Mr SNOWDON:  Right. Can you make any observations about the capacity of PCBs to actually undertake the 

sort of work you believe they need to undertake to monitor agreements? 

Dr Langton:  In the Comalco Western Cape York Communities Coexistence Agreement, signed between 

native title parties and Comalco—a Rio Tinto entity—and also the Argyle Diamond Mine agreement, there are 

implementation committees. They were designed at the time of the negotiation of the agreements. At any time a 

native title party ought to be able to change the constitution of those implementation committees which oversee 

the implementation of the agreements. 

From what I've observed it seems to me that in the Pilbara, especially in this case, there is no implementation 

committee. I don't think that the employees of Rio Tinto at the time that they were preparing to destroy Juukan 

Gorge even knew the names of the key traditional owners—the senior elders—and I don't believe that they had 

their phone numbers. I've been told that apart from running into somebody in the supermarket or a shopping 

centre nobody was consulted. So as far as I can tell—and I think this is a matter for you to explore—there is no 

implementation committee. There is no systematic implementation procedure and there is no involvement of the 

traditional owners in the implementation of the agreement to which they are parties. 

Mr SNOWDON:  Thank you for that. I guess, though, I'm wanting to know whether or not you think the 

native title bodies themselves are sufficiently resourced both in terms of human resources and finances to 

undertake the work that is required, or that you think would be required, to monitor these agreements and to 

undertake the work that needs to be done? 

Dr Langton:  In many cases, clearly not. I can't give you details, but the problem is this: the payments of a 

compensatory nature paid by mining companies to native title parties under Indigenous land use agreements are 

by and large paid into charitable trusts, and the prescribed bodies corporate do not have control of those charitable 

trusts. The charitable trusts are very much engineered by the mining company, so they usually have one or two 

so-called independents, who tend to be retired personnel of the company, and perhaps some prescribed body 

corporate representatives and perhaps some traditional owner representation. But there's no necessary 

involvement of a PBC in the administration of those charitable trust funds which receive native title payments of a 

compensatory nature. This is another very difficult problem. I refer you to the report of a working group on which 

I served in Treasury on the taxation of native title payments. We made a number of recommendations which are 

tangentially relevant to your inquiry and the question that you just asked. This is a very complicated area. 

CHAIR:  Warren, have you got much more? 

Mr SNOWDON:  I'll finish there. It may well be important for us to get access to that document you did with 

Treasury. Are we able to get that from you or do we need to go to— 

Dr Langton:  It's on the Treasury website. If you put into their search engine 'taxation of native title payments' 

you should be able to find it. If not, let me know. 

Mr SNOWDON:  Thanks very much. 

CHAIR:  Thank you very much indeed, Professor, for coming to the committee today. You've been asked to 

provide additional information and there will be further questions, as has been indicated by some of our members, 

that will be forwarded to you through the committee. They will be forwarded in writing. Any information that we 

requested, if it's possible, get back to us via the secretariat by Friday 11 September 2020. You'll be sent a copy of 

the transcript of your evidence and you'll have the opportunity to request corrections to transcription errors. 

Again, I thank you very much indeed. Your evidence has been extremely useful. 

Dr Langton:  Thank you very much for the opportunity to speak to the inquiry. 
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DAVIDSON, Ms Louise, Chief Executive Officer, Australian Council of Superannuation Investors 

JOHN, Mr Edward, Executive Manager, Governance Engagement and Policy, Australian Council of 

Superannuation Investors 

Evidence was taken via teleconference—  

[12:07] 

CHAIR:  I'd like to welcome representatives from the Australian Council of Superannuation Investors to give 

evidence today. Although the committee doesn't require you to give evidence under oath, I should advise you that 

this hearing is a legal proceeding of the parliament and therefore has the same standing as proceedings of the 

respective houses. The giving of false or misleading evidence is a serious matter that may be regarded as a 

contempt of parliament. The evidence given today will be recorded by Hansard and attracts parliamentary 

privilege. I now invite you to make a brief opening statement before we proceed with discussion. 

Ms Davidson:  Thank you, Chair and members of the committee, for the invitation to speak at today's hearing. 

I'd like to begin by acknowledging the traditional custodians of the country on which we meet and their 

connections to land, sea and community. We pay our respects to their elders past and present and extend that 

respect to all Aboriginal and Torres Strait Islander peoples here and listening today. 

ACSI exists to provide a strong collective voice on environmental, social and governance issues—which I'll 

refer to from here on as ESG—on behalf of our members. Our members include 38 Australian and international 

asset owners and institutional investors. Collectively our members own about 11 per cent of Rio's Australian 

listed shares. Many of our members are also invested in Rio's UK listed entities. Through research, company 

engagement, advocacy and voting advice, we support our members in exercising the ownership rights that are 

attached to their shareholdings. Institutional investors have an obligation to act in the best interest of their 

members. As large institutional investors, our members hold widely diversified and long-term portfolios that span 

all sectors of the economy. 

Together with our members we take action that's focused on ESG factors that materially impact investment 

value over the long term. Our work aims to achieve genuine and permanent improvements in practices of the 

companies in which our members invest. We've been engaging with companies since our inception in 2001 and 

we run a year-round program of engagement that involves holding over 250 meetings with listed companies each 

year aimed at enhancing the long-term shareholder value by encouraging robust ESG practices performance. 

To give you an example of the areas we focus on—things we consider to be material ESG issues—they include 

board composition and renewals, director independence, climate risk, human rights, social licence to operate and 

corporate culture. For long-terms investors this means supporting companies to conduct their business properly 

and to take long-term effects of their actions into account. To this end we agree with some of the conclusions 

reached by Justice Hayne in his comments in the final report to financial services royal commission when he said: 

The longer the period of reference, the more likely it is that the interests of shareholders, customers, employees and all 

associated with any corporation will be seen as converging … 

And long-term financial advantage will more likely follow if the entity conducts its business according to proper standards, 

treats its employees well and seeks to provide financial results to shareholders that, in the long run, are better than other 

investments of broadly similar risk. 

Like many in the community, investors have been shocked and saddened by the destruction of these significant 

cultural sites in the Juukan Gorge in Western Australian and the irreversible loss of cultural heritage. We also 

recognise the devastating impact this has had on the traditional owners of the land, the PKKP people. 

Beyond this, the destruction of these sites represents a clear example of an ESG issue that damages a 

company's social licence to operate. This includes the impact on Rio Tinto's reputation and its ability to 

effectively engage with stakeholders that are important to their operations. These impacts arise not only from the 

time and resources allocated to respond to these issues but, most significantly, the reputation damage that will 

flow throughout Rio's business, ultimately making it more difficult for them to effectively conduct their 

operations and to partner with First Nation groups around the globe. 

Since the destruction of the caves we have met with the company to discuss our concerns and attempt to 

understand how this disaster occurred and what changes the company will make to ensure that such an event will 

never happen again. We've also highlighted the need for issues beyond just legal compliance to be explored, 

including a broader perspective that incorporates Rio Tinto's culture and board oversight and systemic issues 

within the company, as well as the views of the traditional owners and Aboriginal communities.  
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The committee will be aware that earlier this week Rio Tinto released its board review into the destruction of 

the caves. The review details a range of changes to be made within the company. However, a number of issues 

remain unanswered, and we do have concerns that it does not deliver meaningful accountability for the 

destruction of some of the most significant cultural sites in Australia. We have engaged and will continue to 

engage with the Rio Tinto board to express these concerns. We want to understand why the board reached these 

conclusions and whether further accountability measures are being considered. We hope the inquiry will lead to 

significant improvements in the way companies operate and substantial improvements not just in the company 

engagement with traditional owners and Aboriginal Australians but also in the federal and state laws that support 

that engagement. Thank you again for the opportunity to speak with you today, and I'm happy to take questions. 

CHAIR:  Thank you very much. 

Senator DODSON:  I have a couple of questions that go to the expectations of investors when it comes to the 

corporates' engagements with Indigenous peoples, or First Nations peoples. What's the nature of your expectation 

of the social outcomes that the corporations should deliver? 

Ms Davidson:  Our view would be that companies should be engaging closely with Indigenous communities in 

the areas that they work, that they should be providing the full suite of information that would be required by 

those communities to make decisions and that they ought to be supporting those communities in considering any 

major decisions that need to be made. 

Senator DODSON:  I suppose some of the matters that've come before this committee are probably not clear 

to yourselves at the moment, but it does seem that in some of the agreements there are potentially violations of 

people's rights and violations of their rights to remedies under Australian law. Does your organisation look at how 

those matters are dealt with under agreements? 

Ms Davidson:  Yes. For example, in the current case that's something that our conversations with the company 

would focus on. We would have a stated expectation always that free, prior and informed consent would be given 

to mining activity on Indigenous land. But the short answer is: yes.  

Senator DODSON:  How do you communicate your expectations to the corporations? 

Ms Davidson:  We meet with them. Sometimes we'll write to them. We have a set of governance guidelines 

that cover some of our expectations, although that wouldn't necessarily go to the level of detail that your question 

goes to. It would be at a higher level principle around human rights expectations.  

Senator DODSON:  What sanctions can you apply to a company that fails to live up to your expectations? 

Ms Davidson:  There are a number of tools that investors use to engage with companies that have failed to 

meet our expectations. The first thing that we usually do is meet with the company to seek to understand what has 

happened from their perspective and also meet with other stakeholders or people who might be helpful in 

informing our understanding of what's going on. Through our meetings with the company we will seek to 

influence outcomes. If that's not successful then, I guess, further measures that can be taken would be to 

encourage investors to vote their shares in particular ways at the next annual general meeting that their company 

has.  

Senator DODSON:  These are the ways to create better corporate behaviour without strict boundaries set by 

law. In some cases are there laws that could be improved to ensure that companies do meet these social 

expectations that shareholders have? 

Ms Davidson:  Yes. One of the other tools that investors use is advocacy around the suitability of laws to 

protect in particular circumstances. I would also say that our expectation of the companies, such as Rio Tinto, 

would be not that they would merely conform to the law, but that they would go above and beyond mere 

compliance with the law to ensure that their engagement with community is of such a standard that it would not 

require resorting to the law.  

Senator DODSON:  This is a very broad question on the removal of objects and the placing of them in 

appropriate sea containers and other sorts of locations. Is there a case of restitution of some significance now to be 

made in order to get the message across to corporates and to some governments that the desecration of Aboriginal 

sites is no longer an acceptable modus operandi for the industry? 

Ms Davidson:  I certainly think that there has to be an appropriate level of accountability for what has 

occurred, and that needs to be demonstrated both within the company and potentially through reparation. But we'd 

be looking to see what the PKKP's submission to the inquiry will hold, because I think that will be very helpful in 

terms of guidance about what they see as being appropriate. 

Senator DODSON:  Thanks, Mr Chairman. 
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Senator CANAVAN:  Thanks for the evidence. I'm going to ask a question that's a little bit beyond the exact 

terms of reference, but it does relate to engagement with Indigenous communities. Ms Davidson, I just want to 

take you back to a decision you guys made a few years ago when you supported Westpac's decision not to fund 

the Adani mine. I've got an article here from The Australian at the time, saying that you supported that. Did you 

speak to anyone from the Wangan and Jagalingou peoples before making comments about the Adani mine? 

They're the traditional owners of the mine site. 

Ms Davidson:  I'm not familiar with that case. I don't know, Ed, if you have any recollection of that particular 

case. 

Senator CANAVAN:  It does quote you here, Ms Davidson. I've got an article from 4 May 2017 in The 
Australian. It quotes you saying you support Westpac's decision. You said: 'Some pretty hard-headed thinking 

goes into these decisions.' I'm not going to read it all out. I'm just asking: did you talk to the W and J peoples 

before commenting about that? 

Ms Davidson:  I didn't personally talk to them, but I'm just checking whether our team had engagement with 

those local people. 

Mr John:  There wasn't a discussion with the local peoples, but I think I should also clarify that our comments 

were in relation to Westpac's lending criterion and new policy, as opposed to specific funding in relation to the 

Adani project. 

Senator CANAVAN:  Yes. It just highlights that these things go both ways. You're probably not aware, then, 

that the W and J peoples had met to vote 294 to one in favour of the development of the Adani mine. So I just 

wanted to drag it back to this area here. What's the position you have then, in terms of supporting Indigenous 

groups who want to have development? In terms of mines or most developments—cities or urban environments—

there's going to be a level of destruction of the natural environment if that development is to proceed. How can we 

make sure that positions that you're taking here don't deny agency for traditional owner groups to have economic 

development and those jobs themselves. 

Ms Davidson:  We certainly don't seek to deny the agency of traditional owners groups. 

Senator CANAVAN:  Okay. That's all my questions. 

Senator SIEWERT:  I've only got a few questions. Have you had complaints from your members about this 

particular issue? 

Ms Davidson:  Just to clarify your question: complaints about? 

Senator SIEWERT:  About the destruction of Juukan Gorge. 

Ms Davidson:  Yes, our members are concerned about what has transpired. 

Senator SIEWERT:  How did they convey that to you? 

Ms Davidson:  We are in regular conversation with our members, so as soon as the news broke about the 

destruction of the caves quite a number of our members expressed concern about what had happened. 

Senator SIEWERT:  In terms, then, of actually talking to the company, have you been in contact with Rio or 

conveyed that to them? 

Ms Davidson:  Yes, we have. We've had a number of meetings with Rio since the destruction of the caves, 

both with management and with the board. 

Senator SIEWERT:  What were some of the outcomes of those meetings? 

Ms Davidson:  Part of our purpose in conducting those meetings has been the seeking of information about 

what has occurred from the company's perspective, but we have also conveyed our concerns about the 

inappropriateness of what has transpired. 

Senator SIEWERT:  What was the company's response? 

Ms Davidson:  As you know, the company has announced some financial penalties on their staff, but I think 

that the company continues to consider what the best way forward is from an accountability perspective. 

Senator SIEWERT:  Sorry, I meant to your organisation specifically. Obviously, I've seen the public response 

in terms of that particular matter and we've heard from them at this committee, and we'll hear from them again I 

hope. But in terms of when you were talking to them, what was their response to you? 

Ms Davidson:  Their response to us was not dissimilar to their public response, I think. I don't know, Ed, if 

you've got any further detail you want to add from the engagement perspective? 
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Mr John:  No, I think it would be very close to the public response. But, obviously, arising from Monday's 

board review I think we'll have further questions to ask. 

Senator SIEWERT:  Could you repeat your last sentence again. 

Mr John:  On the back of Monday's board review we will have further questions to ask, but certainly the 

conversations over recent months, as Louise pointed out, have been reflected in the company's public statements. 

Ms WELLS:  ACSI and some of your members have publicly stated that there's been a lack of accountability, 

and I think you just said something similar to that now, despite finding profound operational and governance 

failings. What does appropriate accountability look like to ACSI? 

Ms Davidson:  There is a range of additional accountability measures that the company might consider. That 

might include further financial penalties or it might include demotion or even termination of responsible 

executives. But our view is that the board is really the responsible entity for making those decisions. 

Ms WELLS:  Yes, but my question to you is: what happens if the board doesn't act in a way that satisfies your 

stakeholders? 

Ms Davidson:  I guess there's still some time to play out. We've conveyed to the company—and you've 

probably seen our public statements—that we don't think that the reduction of bonuses does meet our standard of 

an appropriate level of accountability and that we are looking for further signs from the company that they 

understand that. So we're going to have to continue to have those conversations with the company over coming 

months. 

Ms WELLS:  All right. The Australasian Centre for Corporate Responsibility has said that the CEO should 

resign. Are they one of your members? 

Ms Davidson:  No, they're not. 

Ms WELLS:  Have any of your members expressed to you that the CEO should resign? 

Ms Davidson:  Not to me personally. I don't think that that's been the public position of any of our members. 

Ed, you might correct me if I'm wrong. 

Mr John:  No, that's correct. 

Ms WELLS:  I think you said a little bit earlier that there's room for significant improvement in the way that 

companies [inaudible]. You just said that these things should happen at the board level. Can you expand further 

on what meaningful responsibility should look like to places like Rio? 

Ms Davidson:  Further to what I said before, I think the company has to decide. There are a few issues here. 

One is—and it is really very important—how they make sure that this doesn't happen again. That has to be a big 

focus for us, because we want to ensure that whatever systemic issues existed within the company over the last 

several years to enable this circumstance must not be allowed to continue. That's one part of the response. The 

other part of a response really is the accountability part of the response, which I think is perhaps where you're 

going. To us, that's about whether there needs to be changes to personnel et cetera. And that's really our question 

to the board of Rio Tinto. 

Ms WELLS:  You are forgiven if you haven't been tuning in since 8 am this morning, but what we have been 

hearing from previous submissions is that there was devolved accountability from asset leaders with responsibility 

for these things up to the board. Do you have a view of whether these would be better made in a devolved 

accountability model by asset leaders rather than the board? 

Ms Davidson:  I understand—I haven't heard a lot of today's evidence—from evidence that has been given 

over recent weeks and material that has been published over recent weeks that that clearly has been the 

suggestion. But I have to say, we are not experts in the detail of that, so our question really has to go to: how does 

the board and the company manage this? Ed, I don't know if you have got any further information to share in 

respect to the devolution issue? 

Mr John:  Yes. I would reiterate your point, Louise, and also say the board is ultimately responsible for those 

systems. It appears that the announcements from Rio Tinto are about actually elevating the importance and the 

integration of cultural heritage within the organisation, which is definitely a positive step. Ultimately, the board 

and the CEO sit above that process. 

Ms WELLS:  I don't think anyone is disputing that the board isn't responsible, but my question is what does 

ACSI expect by way of best practice from the board? 

Ms Davidson:  We expect the board to not only put in place processes to fix what has gone wrong in terms of 

the future but also to acknowledge the failings that have occurred and to deliver proper accountability around that. 
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We are not going to sit and say whether it should be person A or person B because we don't feel as though we are 

close enough to understand exactly that at the moment. But what we want is for the board to be really clear about 

how they are going to take responsibility and be accountable for what has occurred. 

Senator DEAN SMITH:  In some of your remarks to other members of the committee, you noted that you are 

waiting to see further signs. What would you expect to see? 

Ms Davidson:  We would expect the board to demonstrate it understanding of the seriousness of what's 

occurred by taking accountability further than just a financial penalty. 

Senator DEAN SMITH:  So you would be looking for a statement from the board beyond what has been 

stated thus far? 

Ms Davidson:  That's right. 

Senator DEAN SMITH:  What is your level of confidence at the moment that that is an action that the board 

may choose to take? 

Ms Davidson:  I don't really have an answer to that, to be honest. I think the board is no doubt undertaking a 

wide range of meetings with investors and taking soundings on these issues. The board will also presumably be 

waiting to see the submission to your inquiry from the PKKP as well. I guess the information that is being 

presented to the inquiry surely will be an integral part of the company's own considerations in this matter. 

Senator DEAN SMITH:  So you would consider the matter still very much open and not closed? 

Ms Davidson:  That would be our view, yes. 

Senator DEAN SMITH:  Have you seen a copy of the review? 

Ms Davidson:  Do you mean the board-produced review, the review led by Michael L'Estrange? 

Senator DEAN SMITH:  Yes. 

Ms Davidson:  Yes. 

Senator DEAN SMITH:  You have seen it? 

Ms Davidson:  Yes. 

Senator DEAN SMITH:  And do you regard it as a comprehensive review? How would you characterise the 

review? 

Ms Davidson:  Ed, I might let you go to that because you have had more detailed interaction on those details. 

Mr John:  We would regard it as a detailed document; however, as Louise flagged in her earlier remarks, we 

have further questions on the back of what has been raised. For instance, why was it decided to move the 

communities and cultural heritage function within the organisation? We also have questions about the 

management failings highlighted in the report. So I guess there are underlying questions that go to the detail of the 

report. 

Senator DEAN SMITH:  So, in your mind, while it was a detailed document it wasn't conclusive. 

Ms Davidson:  Our view was that it would have been preferable for Rio to commission an independent review 

of this process. Part of the role of that is being conducted by your inquiry, but we looked at other companies. 

Westpac, for instance, after the AUSTRAC review findings last year, commissioned an independent review. I 

think doing that would perhaps have provided a better opportunity for Indigenous voices to be expressed in the 

review and it would also have provided investors and other stakeholders with a higher level of confidence in the 

credibility of the accountability proposed. 

Senator DEAN SMITH:  One media report characterised the review as revealing systemic flaws. Is that your 

conclusion? 

Ms Davidson:  I think that's a fair conclusion, yes. 

Senator DEAN SMITH:  Thank you very much. 

Mr SNOWDON:  I'm wondering whether or not you've read Rio's submission to this inquiry. 

Ms Davidson:  Yes, we have. Ed, you probably have more detail on that than I do, so you might want to 

answer these questions. 

Mr John:  Yes, we have. 

Mr SNOWDON:  My interest is in understanding what interaction you've had with Rio around some of the 

issues that they talk about in their submission, particularly matters we discussed with Professor Langton, such as 

the signing of agreements which preclude the opportunity for Aboriginal interests to seek an application for 
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permanent protection of a site under the participation agreements they signed with Rio Tinto. Do you have a view 

about that? 

Mr John:  We certainly have discussed those issues with the company. We're not experts in the relevant 

agreements or within native title law, but certainly the process of agreement-making, the details of the agreement 

and the potential restrictions on traditional owners from commenting on or raising concerns about the content of 

the agreement are all among the concerns we've raised with the company. 

Mr SNOWDON:  So the gag orders which prevail as a result of the agreement, the limitations on the right of 

traditional owners to take any action as a result of the agreements and the incapacity to have agreements reviewed 

properly—they are all matters you've raised? 

Ms Davidson:  They are, yes. 

Mr SNOWDON:  What response have you had? 

Mr John:  We've had various responses from the company, because there have been many meetings. Again, to 

the company's submission to the inquiry and the board's report, I don't think the company has found that any one 

of those factors specifically was the catalyst for the Juukan disaster, but I'd have to refer back to those 

conversations. If I could add just one element to the conversation, it's that clearly the legislative settings and the 

ability of the Western Australian legislation to improve engagement with traditional owners are an area where 

many of those factors were also discussed. 

CHAIR:  I have a quick question in relation to an expectation from your organisation regarding transparency, 

particularly arrangements that they make in relation to agreements with PBCs. Do you have a view on the 

appropriateness of or need for any transparency on these agreements? 

Ms Davidson:  We don't have a formal position, but it is clear to us that the lack of transparency, and 

particularly the lack of ability to speak publicly about agreements, appears not to be playing a constructive role.  

CHAIR:  It really raises some questions when the CEO makes a statement that, in spite of a whole raft of 

things, nobody on the executive became aware of the existence of these caves until after their destruction. 

Ms Davidson:  One of the concerns that we have—and I think the Rio Tinto report published on Monday does 

start to go to this—is about what the cultural failings were within the organisation that meant that these issues 

didn't find their way up the chain. It appears clear that people within Rio and in the local area would have been 

aware of what was going on. But the fact that the archaeological significance and cultural significance of the 

caves never surfaced at senior executive or board level suggests to us that there is potentially a problem with the 

culture and the ability of more junior staff to feel as though they can raise issues.  

CHAIR:  It's more than that. The evidence that we heard earlier today was about the shift around 

accountability from the Juukan mine site from the mine manager to Rio Tinto's corporate affairs and 

communications department located in Perth, and they reported directly to the London office. This is something 

that's been occurring over an extended period of time. Taking that on face value and then going back through the 

history of this, there was a former CEO's admission—it was verbal, but nevertheless he has in fact confirmed it—

that he gave specific instructions at the time that those caves were not to be damaged. That was back in 2013. If 

you look further, a number of significant outlays would have occurred. For example, they did the anthropological 

dig back in 2014. They did a whole range excavation work, removing over 7,000 artefacts, including a 4,000-

year-old human hair belt, which was then transported. The cost of that excavation in itself would have been very 

significant, let alone the cost of transporting it from the site to Perth, where it is currently being held. There are 

7,000 artefacts—quite significant. You have to ask the question: who authorised the funding of that? Not long 

after that, in 2015, there was a documentary funded by Rio where they highlighted the significance of those caves. 

Somebody would have had to have authorised the funding of that, and surely that wouldn't have been done at a 

mine level. So there are a whole lot of these things that have happened, and then today we hear that everything 

was reported back to London, yet there seems to be no understanding or no awareness of the significance of what 

was involved there. It's just very hard to understand that that is in fact the case.  

Ms Davidson:  Yes, I agree. It's quite extraordinary.  

CHAIR:  Just finally on that, there is the admission by Rio that there were four options available when they 

were negotiating the final outcome, but, for some unexplained reasons, they forgot to raise three of them and only 

mentioned the fourth, which was the total destruction of the site. We're interested to know what the final 

arrangement was that was made with the PKKP on compensation or remuneration in relation to that agreement. 

We're told that is confidential. I would think that it's absolutely crucial to know what value they put on the 

destruction of such a significant site, and it's something that should be made public. What are your thoughts on 

that? 
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Ms Davidson:  The first point I would make is that it's very disappointing that not all of the options were put 

on the table. I think that really does go to the question of free prior and informed consent. I guess our view would 

be that the more transparency there is about agreements that have been entered into the better, but we do need to 

be also hearing from the PKKP about their views on these matters too.  

CHAIR:  We certainly will be talking to them in the not too distant future.  

Senator DEAN SMITH:  At what level of the organisation are you engaging when you are having these 

discussions in regard to the review document? 

Ms Davidson:  With the chair of the board and with Mr L'Estrange. We have also had some meetings with 

some of the management team as well, but primarily our engagement is aimed at the board.  

Senator DEAN SMITH:  Does the review canvass the comments that Mr Sam Walsh has made that he issued 

instructions in 2013 not to mine the gorge? 

Ms Davidson:  Are you talking about the Rio Tinto review that they published on Monday? 

Senator DEAN SMITH:  Yes. 

Ms Davidson:  From memory, it does reference the fact that they have looked for written details within the 

organisation and not found them. Ed, is that recollection correct? 

Mr John:  That's correct. 

CHAIR:  Thank you very much indeed for coming here today. If any additional information has been 

requested please provide that to the secretariat for Friday 11 September. You will be sent a copy of the transcript 

of your evidence and will have the opportunity to request corrections of transcription errors. If the committee 

have any further questions they will send them to you in writing through the secretariat. Thank you again for your 

attendance.  
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FARMER, Mr Melvin, Chairperson, Western Desert Lands Aboriginal Corporation  

LOWE, Mr Jamie, Chief Executive Officer, National Native Title Council 

MUIR, Mr Kado, Deputy Chair, National Native Title Council 

SWEENEY, Mr Austin, Director of Legal Policy, National Native Title Council 

Evidence was taken via teleconference—  

[12:48] 

CHAIR:  I welcome representatives from the National Native Title Council to give evidence today. Do you 

have any additional comments about the capacity in which you appear today? 

Mr Lowe:  I'm a Gundjitmara Djabwurrung man from south-western Victoria. 

Mr Muir:  I'm from the Goldfields region, a traditional owner and also Chair of the Wakamurru Aboriginal 

Corporation, which is the PBC out here. 

Mr Sweeney:  I'm based in Melbourne. 

Mr Farmer:  I am with the Western Desert Lands Aboriginal Corporation—I'm the chairperson—and also 

[inaudible]. 

CHAIR:  I'm having a bit of trouble hearing you there, Melvin. There's a bit of a connection problem there. 

Mr Farmer:  I'm from the Western Desert region. WDLAC is the thing that I'm chairperson of. I'm connected 

to these people of the deserts. I have connection through that law and culture. 

CHAIR:  Okay. Thank you very much. Although the committee does not require you to give evidence under 

oath, I should advise you that the hearing is a legal proceeding of the parliament and therefore has the same 

standing as proceedings of the respective houses. The giving of false or misleading evidence is a serious matter 

and may be regarded as a contempt of the parliament. The evidence given today will be recorded by Hansard and 

attracts parliamentary privilege. I now invite one of you to make a brief opening statement, and then we'll open it 

up for discussion. 

Mr Lowe:  Yes. Thank you for the opportunity to address the inquiry. It is difficult to comment on the 

adequacy of the proposed new WA heritage legislation until we see the first draft. However, the position of the 

NNTC is that the WA heritage legislation will need to do more than align itself with the Native Title Act to 

protect cultural heritage. We have read the submissions by mining companies to this inquiry stating that 

agreements negotiated under the Native Title Act are sufficient to protect cultural heritage and are a 

demonstration of self-determination. We submit that it is a gross misrepresentation to say that agreements struck 

under the Native Title Act provide for self-determination and protect cultural heritage when there is no 

requirement for free, prior and informed consent under the legislation. As you are aware, should the native title 

holders not provide their consent to mine, a company may make an application to the National Native Title 

Tribunal for a decision for the mine to proceed. As noted in the Kimberley Land Council's submission to the 

inquiry, since 1994 the NNTT has determined 163 future act notification applications, and only three have 

resulted in a determination that the act may not be done. Coupled with the enormous power imbalance between 

industry and traditional owners, the fact is that the Native Title Act does not require true consent and can be used 

to back traditional owners into agreements that they might not otherwise sign—agreements that, we have heard, 

contain clauses of silence which mean they are not able to speak out. 

It is the position of the NNTC that protection for Indigenous cultural heritage is the responsibility of all 

governments. This position is consistent with the United Nations Declaration on the Rights of Indigenous 

Peoples, as endorsed by Australia. To this end, the NNTC is advocating for the implementation of best-practice 

standards in Indigenous heritage management—attached to our submission, for your information—at a national 

level and adopted by governments at state and territory level. It is further noted that states and territories are often 

signatories to the future act agreements. They also benefit from the royalties generated from mining, and they 

cannot see themselves as independent parties. 

The NNTC also submits that Rio Tinto's actions in relation to the Juukan Gorge were not the result of a 

breakdown in internal processes or procedures, but were a series of choices made by Rio which led to the 

destruction of the site. These decisions were made on a non- [inaudible] basis. We have also read the submission 

by the mining companies, and they speak out about the substantial contributions they make to our economy—as if 

they were doing us a favour. The truth is that they gain from those resources, and they're getting some of 
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Australia's minerals—of our minerals. This gives them a sense of entitlement which leads them to decisions to 

destroy sites of World Heritage significance such as at Juukan Gorge. 

The industry cannot be trusted to self-regulate. It cannot be trusted to negotiate fairly under the native title 

agreement. The expectation of the international community is that national governments facilitate the rights of the 

traditional owners to manage and protect their cultural heritage. As such, the NNTC submits that the 

Commonwealth government must enact the relative legislation to support those rights and that the 

Commonwealth government must fund and resource traditional owners so they have the capacity to act on those 

rights and to protect and manage their cultural heritage. As things stand, and it's well documented now, the PBCs 

are not funded by governments to carry out their most basic statutory functions, let alone to negotiate on a level 

playing field with mining companies. Most PBCs have no money at all and have not done these deals with 

miners; they run on the smell of an oily rag. Some of them have to manage [inaudible] workloads, overwhelming 

on a daily basis. 

Lastly, we submit that consideration needs to be given to an independent body with oversight of cultural 

heritage at the national level, to inform state and territory processes. Thank you. 

CHAIR:  Thank you very much. I invite Senator Dodson to ask questions. 

Senator DODSON:  Thank you, and g'day gentlemen. I'd like to get your view on the mining company's 

current approach in relation to their engagement with traditional owners. Do you think that the traditional owners 

are consulted in a meaningful way? Are they on a level playing field or not? 

Mr Lowe:  I'll pass that over to our deputy chair, Kado Muir, to make further comments. 

Mr Muir:  Yes, Senator. No, it's not really a level playing field. The issue here is that, basically, the company 

has acted within the law. The law is written in such a way—and not only written but also enforced—that it 

reduces our agency, or our capacity, as Aboriginal people, to perform our responsibilities in looking after our 

special places and our cultural heritage. In our submission we talked about the fact that we don't have free, prior 

and informed consent, and that speaks to the way in which the laws are written at both state and federal levels; 

they disempower the powerless and empower the powerful. On the face of it you have capacity to engage in a 

process—and you've heard a lot of talk about the native title holders being able to negotiate agreements—but you 

go into the devil in the detail and you come to understand that there are huge imbalances in the power 

relationships, both in how an agreement is negotiated and signed off but also in the broader fabric, the machinery, 

that processes those agreements. 

So the answer, I think, is that there is a long way to go before there is a substantive position for traditional 

owners to be able to effectively perform their responsibilities. That's probably one of the outcomes we'd be 

looking for the government and the parliament to do—to try to bring some balance to these unbalanced 

relationships. 

Mr Sweeney:  I'll also hand over to Melvin Farmer for comment. 

Mr Farmer:  In regard to the level playing field, there's absolutely not one. We sat yesterday in a meeting with 

three mining company lawyers for negotiation and there's still no agreement. We are now forced to collect 

evidence in the face of upholding our objections to an act over an area important to us. It costs us money. 

Senator DODSON:  What needs to change in the ways in which the companies engage with traditional 

owners? Is this a piecemeal matter, or have we got to the stage where there needs to be a serious review of the 

Native Title Act? 

Mr Lowe:  I think the short answer to that is yes. I know that there's a bill at the moment in front of 

parliament, but we do need a serious review of the Native Title Act. I think in my opening statement I spelt out 

the inadequacies of the act and how it disempowers, not empowers, native title holders, traditional owners and the 

like. I think it is time, and we'd welcome that. 

Mr Muir:  I think, in addition to that, there's native title but there's also the cultural heritage space. I think the 

shock, the reverberations around the world, come from the intangible cultural values of this site, in that there are 

not only the tangible elements that are on the ground but the intangible elements, which are that there's a site here 

that told a story of the early stages of human life. Unfortunately, our cultural heritage legislation at both state and 

federal levels is proving inadequate to the task and not able to interact with the Native Title Act. Therefore there 

is, I suppose, a level of hubris within the mining industry, in Western Australia in particular, where they make an 

application to destroy an Aboriginal site and 99.99 per cent of the time—or actually 100 per cent of the time—it's 

approved. So there is no incentive to take on board the views and special interests of Aboriginal custodians with 

cultural and spiritual responsibility for these places. 
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Senator DODSON:  Part of the committee's job is to look at legislation in other places as well and see how it 

interfaces with the federal laws. I'm not sure whether you've gone into any detail in your submission on that, but 

we'd invite you to make such a submission if you haven't, so that the cultural standards—you mentioned in your 

submission best-practice standards in Indigenous cultural heritage management and legislation. Can you explain 

that in the short term? Or do you need to have a full-blown submission on it? 

Mr Lowe:  The standards are based on heritage legislation which already existed within Australia, heavily 

drawn upon the sacred sites act in the Northern Territory and also Victoria's Heritage Act. We see those as 

probably best-practice standards within the country at the moment, although there are still some shortfall within 

those pieces of legislation. We do draw heavily on international best practice for the standards as well, which is 

critical. Australia is a signatory to the Declaration on the Rights of Indigenous Peoples. We need to enact those 

rights within Australia. That's probably a summary of it without going through them in too much detail. 

A core principle has been self determinating for traditional owners within our country. We spoke about it in my 

opening comments, about the inadequacy of funding for PBCs. They get zero funding and are expected to go 

through processes to enact their basic statutory function. We have some situations where some PBCs—I've got 

some data here. There's one PBC that we know of which has 546 future act tenements on their books at the 

moment. For a PBC to manage that on their books with zero resourcing from any Commonwealth or state 

government I think we can all agree is a gross inadequacy. The destruction of sites, whether it be from mining 

companies or civil construction et cetera will continue to happen when we are stripped of our self-determinating 

right and basic principles. 

Senator DODSON:  Do you see the draft Western Australian legislation as bringing some relief to those 

situations or improvements to them? Does the fact that the minister shall retain a capacity to destroy sites worry 

you? 

Mr Muir:  As a traditional custodian of sites on the ground and having participated in seeking to protect 

heritage for many years, the fact that the ministers take control of Aboriginal sites via the statute offends the basic 

cultural and spiritual responsibilities Aboriginal people have for those places. But, going back to the earlier point, 

there is no incentive for industry, apart from ticking a box, to undertake the consultation or a survey. There is no 

incentive to actually treat Aboriginal custodians and Aboriginal people with the respect that they deserve as being 

custodians and traditional owners for those places. I haven't seen what is proposed by the state. I think there are 

some measures for bringing PBCs and the native title framework into the game, which is helpful, because it's 

basically recognising the rights based direct relationships that people have with land, but I think it's only a first 

step. What we really need to do is have a capacity to ensure that if places are of great cultural significance the 

decisions around disturbance and damage to those places need to be public. They need to be in an accountable 

spotlight. To date, the Aboriginal Heritage Act in Western Australia and the ATSIHP Act—the Aboriginal and 

Torres Strait Islander Heritage Protection Act—at the federal level have not functioned effectively to give a third 

voice. So that's one of the key concerns we're looking at here. And we have been kicking around an idea of 

making a suggestion that there be some kind of ombudsman to be a third party to look over and ensure that, even 

at the state level, the industry and at all levels, there is some transparency and accountability to the broader vision 

of protecting places of cultural heritage significance. 

Senator DODSON:  This is my last question. We've had some comments made in relation to the storage of 

artefacts and objects that are removed and either put in seatainers or housed somewhere and the inappropriateness 

of that. Kado, I know you and I know Mr Farmer. The relevance of this to the Pilbara is that the time seems to 

have come where there's got to be some better response to the collection and keeping of those objects and 

participation by the traditional owners in how they should be cared for going forward. Have you got any 

comments on that? 

Mr Lowe:  I'll let Melvin start with that, if that's okay. 

Mr Farmer:  [inaudible] find that stuff. We'd rather keep it there where it's not disturbed, because, once we 

take it out of sort of like a library room—its resting place. We'd rather it stayed there protected, in a sea container 

maybe, somewhere nearby, or in a place like an art room. It is Tjukurrpa, the Dreamtime. [Inaudible] It's 

connected, right from the west from one ocean to another—it goes right through to the [Indigenous language not 

transcribed] and different tribes it passes through. The language of the Wadi Gudara who create for us all the 

Dreamtime stories—the animals pass through—it's all connected to the gorge and [Indigenous language not 

transcribed] comes through is where we've got tenements on that. But we worry and are careful of that. The 

damage is what mining companies are going to do in exploration [inaudible]. For example, Rio made its big name 

through the [inaudible], and then went and [inaudible] in the Pilbara. 
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Mr Muir:  Thanks, Melvin. If I may also comment: our heritage doesn't belong in a shipping container. It 

needs to be respected and resourced adequately so we can put it in keeping places where our young people can 

visit it and learn the stories and learn the songlines of our people. I think it's incredibly disrespectful that our 

heritage be packed up and placed in a shipping container or other sheds and backhouses et cetera, where our 

young people can't visit it as they would have visited it on country. So it just speaks again to the inadequacies of 

the resourcing. Our mob are disenfranchised and disempowered. So, when we want to put our culture somewhere, 

if they're going to remove it from the earth, we need to have a place that respects us, and we should be able to 

visit it. 

Mr Lowe:  One point to add there is that these objects are not simply inanimate objects. They are spiritually 

important. They're part of a living culture. By taking them away and locking them away, you're doing violence, 

effectively, to the spirituality and the culture of Aboriginal people. That's an important point to understand in 

these sorts of management practices. They do have unintended consequences across the full spectrum of where 

the cultural footprint occurs. As Melvin referred to, some of our Dreamtime characters travel and connect up a lot 

of country. As the cultural custodians and traditional owners for one area we are responsible to other Aboriginal 

people up and down the Dreaming tracks, the Tjukurrpa.  

Mr CHRISTENSEN:  Thank you very much for your presentation today. Can you take this question on 

notice? When you see the draft bill of the proposed new WA act would you be able to come back to our 

committee with your assessment of it against these best practice measures that you see? Could you do that for us? 

Mr Lowe:  Yes, absolutely. 

Mr CHRISTENSEN:  Thank you so much. In your view, what mechanism would provide 100 per cent surety 

around free and informed consent for Indigenous peoples? 

Mr Sweeney:  There's a resourcing question there that needs to be properly answered. It's something that's 

been kicked around now for too long, so that's one. If we breakdown the free, the free is the ability to say no, 

because if you haven't got the ability to say no it's not free. We said that in our opening remarks as well. Then 

there's the consent factor as well, so being able to be free to be free to able to consent or not consent. There's 

literature around defining what the free test is. What does that look like in actual implementation? The act doesn't 

provide for that. Whether it be through the Native Title Act process or the heritage act process this will need to be 

live and enacted, of course. 

Mr CHRISTENSEN:  One thing that I see in the best practice standards is the terminology that Indigenous 

cultural heritage is the leading phenomenon. I have a bit of a lack of surety around what that means. I understand 

what you've just said in terms of not having stuff locked up in a shipping container. We heard from another 

witness today who talked about similar things, that Indigenous cultural heritage is not just about archaeology or 

what archaeology might find out. I'm wondering if you could define that for us? In thinking about my own 

cultural background and what I'd find significant, a cathedral or a church of significant years might have some 

heritage value, or a particular building in my local town that is 100 years old or something like that might have 

cultural value, but something that's just come about in recent years probably doesn't. I'm wondering how that 

differs in terms of this understanding of Indigenous cultural heritage? 

Mr Muir:  I think at a higher level it's all about what enriches us as a community, as a people, as a nation. I 

think that's one of the consequences of the bombing of Juukan Gorge and the reason why we're having this 

inquiry and people are asking questions. It goes back to that. The people and the international community are now 

all left that little bit impoverished as a result of having lost this major significant site.  

That then goes back to Aboriginal and Torres Strait Islander peoples in Australia. We bring into the fabric of 

our nation a valuable sense of belonging, of understanding the processes of this nation, of the land, the rivers, the 

waters—all of that. So, while we hold the cultural values—we are the custodians of these—they're available and 

accessible to other Australians. But, unfortunately, at the moment, the way it plays out is that the only time other 

Australians get the privilege of accessing or hearing about these very special cultural values that we hold is in a 

situation of conflict or at a point of conflict. I think one of the outcomes, if it could come through parliament and 

through government, would be to give Aboriginal people the opportunity to communicate these special 

relationships that we have with our land and our waters and with each other to the broader community so that 

other Australians may also access and get to understand what it actually means to live in Australia through the 

reference or frame of Aboriginal eyes. 

Mr CHRISTENSEN:  I have no further questions, Chair. 

Mr Lowe:  If I could just add to Kado's comment, the point is that our culture is a live culture. It's a living 

culture, and these sites are part of that live culture. You see that in other jurisdictions, such as New Zealand, 
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they've actually identified certain sites as living beings within legislation through the Treaty of Waitangi over 

there. I think Australia can learn from other jurisdictions; we don't necessarily need to reinvent the wheel on these 

matters. Other countries are enacting these and are far and away ahead of Australia's protection of our heritage as 

a living and breathing culture. 

Senator SIEWERT:  I want to go to the issue of ILUAs in particular and to these participation agreements. In 

the case that we're talking about in Western Australia there have been these participation agreements signed. 

They're a more claim-wide approach, and some of them have been signed prior to ILUAs being agreed. Do you 

believe that that's appropriate? 

Mr Lowe:  I could give it to Melvin and he can give some personal stories in regard to the ILUA processes 

that his people had to undertake in Western Australia. 

Mr Farmer:  We do it area by area and activity by activity and make sure they understand, through the system 

that we have in place, by making them understand and respect our ways and the connection to the land and the 

spirit—do you know? The relationship has to keep going, otherwise it breaks down and then desecration happens. 

It has to be that ongoing communication. 

Mr Muir:  I think that Melvin has made a really good point there. If there's a communication breakdown and 

we're not resourced to actually communicate, there are going to be issues. When you've got 500-odd future act 

notifications on your books, you can imagine that there are going to be some breakdowns in those processes as 

well. Coming back to the TBC actually being adequately funded to negotiate the ILUAs, whether that be place by 

place or whether they're in their own traditional country, I think it comes back to the resource question. So then 

traditional owners and native title holders actually can determine whether they want to do a site-by-site process or 

a determination-wide agreement. 

Senator SIEWERT:  Thank you. 

Mr Farmer:  Yes. That's why we got [inaudible] in how we deal with the mining and exploration companies, 

because of what happened up there in the west, in the Juukan Gorge. The key is compliance on that stuff—

agreements and things like that. 

Senator SIEWERT:  One of the issues that we've come up against is the signing of confidential participation 

agreements that have what I'm terming gag clauses, which mean that people aren't able to access their rights 

under, for example, the Racial Discrimination Act, the EPBC Act, the ATSIHP Act and things like that. They're 

signed, in some cases, prior to the ILUAs being signed. Have you made any comment on that, or do you have any 

view on those effectively taking away people's rights under the law? 

Mr Muir:  Yes. I guess the simple answer to that is that that shouldn't happen. Our recommendation is that you 

don't give up any rights, particularly before any substantive agreement's made. It's the principle of good faith. It 

seems to me that the good faith is always coming from the traditional owner. If it were negotiated in good faith, 

you wouldn't be having to make these concessions prior to any agreement being made. 

Senator SIEWERT:  Thank you. 

Mr Lowe:  I think the additional element to that is that we have a conflict between public policy and private 

interest. A lot of these land use agreements, participation agreements et cetera are negotiated under a public 

policy head of power, but they then speak to relationships that are essentially private between the mining 

company and the traditional owners. It well be that the work of your committee is to go away and try to weed that 

out or separate that out in a way that identifies what is in the public interest and what remains as part of the 

private relationship. 

Senator SIEWERT:  Yes, that's a really good point. Is that why you talk about how the mining agreements in 

WA may contain potentially unlawful confidentiality restrictions which restrict native title groups' ability to 

communicate with public agencies and officials? I presume this is related to what you've just been saying about 

the fact that people's rights are being restricted. 

Mr Lowe:  Yes, there are two parts to this. One is that, within these negotiations and discussions, native title 

parties could become privy to market-sensitive information et cetera that would have broader impacts in the 

market and for the company. But fundamentally the problem is: how is it possible that you can actually sign away 

access to legal rights that all Australians enjoy as part of being members of our civil society? I think that's 

probably a reflection of bad judgement on the part of all the legal participants there. We need to come to a point 

of having certain values and certain rights that can't be signed away. It sort of offends the whole sense of what it 

is to be an active member of Australian society when you actually sign away your access to legal rights. 

Senator SIEWERT:  Yes, I think that's a really good point. Sorry, am I interrupting? 
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Mr Farmer:  I just wanted to add that our old people didn't know anything about this sort of thing. So they 

used to pull the wool over their eyes. With the younger generation nowadays we woke up to that and understand 

how they work and things like that, so we became good at it and negotiate properly and make them keep faith—to 

hold them accountable for their actions. And a [inaudible] it's forever. You can feel it every now and then.  

Senator SIEWERT:  Yes. Chair, can I ask one last question? 

CHAIR:  One last one, yes. 

Senator SIEWERT:  Mr Muir, you just made the point about having those clauses in there. Professor Langton 

in her evidence earlier today said she thought that there was basically a case—I'm paraphrasing now—for 

reviewing of ILUAs. Is there a case for taking these clauses out of ILUAs and participation agreements that take 

away people's rights or that require them to sign them away? 

Mr Farmer:  Yes. 

Mr Muir:  Yes. Unanimous.  

Senator SIEWERT:  Okay. Thank you. 

Mr Muir:  But what it's doing is dismantling a fundamental human right. So we're not really talking about just 

rights for Indigenous peoples. It's actually dismantling your human right to be allowed to talk. I know you're 

reluctant to say these are gag clauses—and you've seen the incident with PKKP. And we're polite; blackfellas are 

polite! We're too polite sometimes, and the fact that they didn't [inaudible] speak out [inaudible]. 

Senator SIEWERT:  Okay. Thank you. 

CHAIR:  Senator Canavan? 

Senator CANAVAN:  Yes, I've got just a couple of questions. I'll try to be brief. I realise we're way over time, 

Chair. Gentlemen, thank you very much for your evidence. I wanted to ask a question about the process for this 

particular issue through Indigenous organisations. I realise you yourselves wouldn't be familiar with the process, 

but I presume you've had a look at what went on here, in the consultation with YMAC and PKKP. I'm not asking 

questions to try to absolve Rio from their many deficiencies; clearly they dropped the ball here and they've 

admitted so. But there is one thing that I struggle to be across here. When you look at the time line of events, there 

were something like five or six discussions in 2013 between Rio, YMAC or the PKKP about the potential 

destruction of the caves; and there were the reports by Dr Slack and Dr Builth in the years to come, which were 

written on the basis that the caves would be destroyed. If this destruction was so significant, why was there no 

media, or complaints about it forwarded from either YMAC or the PKKP, until weeks before the destruction? 

What happened here; and have you spoken to either YMAC or PKKP to discuss what happened? 

Mr Muir:  I think the fundamental problem here is 'business as usual'. It's just a normal part of everyday life 

for the Aboriginal people in the Pilbara, in the Goldfields, and across probably many parts of Australia that we 

have fallen into this pit of despair, where it becomes a regular part of the daily interactions. This is commonly 

said amongst a lot of Aboriginal people: 'What can you do about it? They're going to destroy it anyway.' That's 

one level, but I think I will hand over to Jamie and let him go into the finer detail. 

Mr Lowe:  Yes, Kado's right. We all know the answer to the previous question about the bad clause within 

these agreements. They were just trying to not breach the ILUA agreement. They were trying to negotiate with 

Rio in this case. Kado's right; it has become normalised, not only in the Pilbara but across the nations. There's the 

values piece that Australia needs to think about and reflect on, about valuing Indigenous heritage and land. And, 

to my point earlier, sometimes we're a little bit too polite. Take the anecdotal stories of traditional owners seeing a 

Rio worker in the supermarket, talking to them about the site and asking them not to blow it up, but ultimately 

they did blow it up. I think they were asking for it. It's just become normalised. I guess that's the point. 

Senator CANAVAN:  I'm just trying to get to the bottom of what happened here and how we can avoid it 

happening again. I wanted to draw a contrast with the Spear Hill situation in the last few years, where the East 

Guruma people did raise the issues quite publicly about a Fortescue rail line, and, subsequent to that—it wasn't 

the AHA; it wasn't the Western Australian act, but Fortescue did agree to reroute the rail line away from those 

sites. Given your oversight of all these native title groups, have you looked at how they approached that, relative 

to the situation here? Are there any lessons for native title groups engaging on these matters and protecting 

Indigenous heritage? 

Mr Lowe:  Yes, they obviously exercised their rights and stepped out in front of it. You've got these traditional 

owners up there in Queensland and protesting against Adani destroyed sites as well. Sometimes we in the 

community do step out in front of it and are able to either negotiate or activate some kind of activism mechanism 

so that a site isn't destroyed. So there are examples of that, but I guess the point is that usually our rights are being 
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dismantled. Sometimes we might not even know what our rights are, because they've been locked up in legislation 

somewhere. 

Senator CANAVAN:  Have you got any recommendations for us to build capacity and help Indigenous 

groups take more of the Spear Hill approach rather than a Juukan approach in the future? 

Mr Lowe:  Yes, absolutely. The resourcing of traditional owner groups, PBCs, was made from a 

Commonwealth level. That's in our submission. They might be able to get a little bit ahead of the curve and 

actually document the spike. It's not until someone actually wants to mine some land that resources are put in to 

document the sites. We know the sites. We know where they are. But they're not saved on a hard drive 

somewhere. So just those simple things, like resourcing us traditional owners to record our sacred places—I 

reckon that's a pretty good starting point. 

Senator CANAVAN:  Just finally, there was a suggestion before, I think from Mr Muir, that the Indigenous 

heritage sites are owned by the Australian people, at least Australian Indigenous people, and should be protected. 

I think there are something like 18,000 Indigenous heritage sites across Western Australia. Are you saying that all 

of those should be in that category? What would that mean for economic development opportunities for 

Indigenous people, if those sites were all locked up, so to speak? 

Mr Muir:  I don't think it's necessarily locking it up. It's more having an open, transparent and accountable 

process. I think the answer to your original question is the fact that we're having this inquiry and there's publicity 

around this issue at the moment. It's drawing the public's attention and bringing these issues out into the open. 

Across Western Australia, across Australia, into the oceans and around the coasts, Aboriginal people and Torres 

Strait Islanders have cultural heritage sites and multiple associations with those countries. I think what we're 

doing here in this process is identifying the sense of despair. The fact is that the company did not break the law; 

they followed the law. The responsibility of you guys, as senators and members of parliament, is that you need to 

go back and look at those laws and say, 'How can we review this so that it doesn't happen again?' 

I think, importantly, it's that capacity for the Aboriginal parties and the companies to have open, transparent, 

honest communication within a framework that's not penalising people for holding or expressing strong views. I 

think the root cause of the problem here is the fact that there are gag clauses and penalties. I haven't seen the 

agreements myself but my understanding is there are penalties, and it's those penalties that create a sense of fear 

or apprehension that then leads to not only an inability on the part of the Aboriginal people to participate but also 

a sense of a 'might is right' approach from the industry. I think the great opportunity we all have now is the 

opportunity to reflect, and then try and pull it apart, as your questions are leading to, and put it all back together in 

a way that empowers everyone and allows for commercial economic activities to proceed but in a way that has 

everyone equally participating in that process. 

Mr Lowe:  You've caught on, Kado. I think that we as a nation need to lose the narrative that Aboriginal 

people and Torres Strait Islander people are anti-economic development. We need to lose that language, because 

we're not. I think that 18,000 sites across WA—I reckon there will be tens of thousands of sites, if not more, 

across the state of WA. I know that when I was CEO of my PBC, we would find evidence of Aboriginal cultural 

heritage in every construction piece that we would have. Sites are still developed on. When you give Aboriginal 

people more power, it doesn't mean the power gets taken away from other people. There's a power imbalance 

here, and I think we need to start changing our language and changing the narrative around that. 

Senator CANAVAN:  I very much support that. Thank you. 

Mr SNOWDON:  Good afternoon, gentlemen. I am interested in pursuing a discussion about legacy 

agreements. The process for Jukkan Gorge started two decades ago. People signed their rights away in the first 

binding agreement, effectively. I'm assuming they had legal advice when they did that, but I'm wondering what 

that advice was. Rio Tinto say in their participation agreement, in their submission, that if you want permanent 

protection of an Aboriginal site you've got to obtain Rio's consent. I'm wondering if people would knowingly sign 

agreements which prevent them from using their other rights which they would normally have under Australian 

law, and I'm wondering what advice they may have received around those issues at that time. 

Mr Lowe:  I can't comment on the advice that they were given. What I can say, as I said in my earlier 

comments on the native title process, is that there is no veto opportunity. They are kind of wedged into 

negotiating their ILUA, because if they don't they go through the application process with the Native Title 

Tribunal—and, as mentioned, 153 of those have gone in the last 20-odd years and only three have been pushed 

back. You know, this is a rights based piece as well. When you have not a lot of rights, you negotiate with what 

you've got. So that's a comment to that. 
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Mr SNOWDON:  I appreciate that, and I'm not making any observations other than to say that, in my own 

view, the conditions which Rio Tinto were applying were unconscionable. 

Mr Lowe:  Yes. 

Mr SNOWDON:  The reason I ask about legacy agreements is that there must be hundreds of them, you 

would think, which may contain clauses which prevent people exercising their rights—the gag orders, for 

example. 

Mr Lowe:  Yes. So there needs to be a review process, I think. I'm in the process, at the moment, of 

negotiating treaties in Victoria. One of our core principles here will be goodwill. When you put gag principles and 

gag clauses within agreements, I imagine that, in anyone's language, that's not in the essence of goodwill. There 

are a number of other principles that you wouldn't negotiate these agreements under in 2020. If they were 

negotiated 15 years ago—but things have shifted. So the review is welcome. 

Mr SNOWDON:  It was put to us this morning that ILUAs should become public documents so that they can 

be evaluated and assessed against those sorts of principles. What's your view about that? 

Mr Lowe:  I think that's a pretty tricky one, because they are commercial agreements. I think there are 

arguments for and against that. But I guess the argument against that is that you could be solving one issue but 

creating a whole range of other issues with those ILUAs being made public. 

Mr SNOWDON:  How do we then evaluate the strength or otherwise? How do you do an evaluation of these 

legacy agreements without making them public? 

Mr Lowe:  There needs to be a regulation process. That doesn't need to be under public scrutiny, but there 

could be a regulation process that these ILUAs need to adhere to. So, as with standards in cultural heritage 

practice—there need to be standards there—there needs to be a standard that these ILUAs are negotiated under. 

Mr SNOWDON:  Who would do that? 

Mr Lowe:  That's a good question! 

Mr Muir:  I have two suggestions. I said earlier that, within the NNTC, we're kicking around how to present 

an idea for an ombudsman of some description, possibly—we're not gelled on that yet. But the other suggestion is 

that agreements that were signed 20 years ago may well need to be reviewed today, because case law has been 

updated; legislation has been updated; economic circumstances have been updated. So there may well be a 

mechanism that could go into the Native Title Act to actually ask for agreements to be reviewed on a set period of 

time. 

Mr SNOWDON:  It would be useful to us to have a further conversation about this, I think. 

Mr Lowe:  Yes. Further to that point: in the treaty process, we are creating a treaty authority. When there are 

two teams, you need an umpire. We haven't got the umpire at the moment. So, if there's a negotiation, you need 

not only to hold the mining company to account but also to hold the other party to account. That's what we've set 

up down here. Something similar could be applied at a national level so that agreements and negotiations are on a 

fair and equal footing. 

Mr SNOWDON:  Would you be suggesting that—let's just call it the ombudsman, for the purposes of this 

discussion—people would need to lodge their agreements with the ombudsman for them to review them, without 

making them public? 

Mr Lowe:  Yes, possibly, and they could be an authority. They could also help facilitate the agreement, 

potentially, but they could be lodged there to make that to a standard. But I think that, if we also take that question 

on notice, we can have further discussions about what that would actually look like. 

Mr SNOWDON:  That'd be useful, but I also think it's probably worth thinking about—I'm assuming this will 

happen now as a result of Juukan, but it may not—how we impress upon companies the importance of reviewing 

them of their own volition to avoid the prospect of another of another Juukan, because as I read the submission 

from Rio—I might be wrong, and if I am wrong then I apologise—it seems to me there was no way that 

Aboriginal people could have their rights protected as a result of the agreements they have reached with Rio. 

Mr Lowe:  Yes, I think that's correct, and what we also know through this process that they can't be trusted. 

They had four options that they knew about. Those four options weren't presented to the PKKP people, so I would 

suggest they're almost in breach of their own ILUA by not presenting the different options in good faith to the 

people. So there's some damning evidence that came out there, I think, that the good-faith principles haven't been 

adhered to here. 
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Mr SNOWDON:  I just have one final question: does the National Native Title Council have a set of standards 

by which they expect their negotiators to operate? 

Mr Lowe:  We haven't developed those as yet, but we can take that on notice, and when we come back we can 

present it. 

Mr SNOWDON:  Just from the outside, it seems to me there should be fundamental and basic principles 

which must apply to every negotiation and be accepted as common principles. 

Mr Lowe:  Absolutely. 

Mr CHRISTENSEN:  I have just a quick question. I asked the WA Minister Wyatt about the breach of the 

law. An ILUA has legal effect. If your suggestion is that the ILUA's probably been breached by the actions, what 

legal ramifications does that have for the PKKP? What could they do, and what legal implications could it have 

for Rio? 

Mr Lowe:  I might call Austin into the game here. He's our legal officer here. 

Mr Sweeney:  Yes, sure. Without having any visibility of the ILUA, I would assume that in the first instance 

the ILUA itself may provide remedies for breach of any of its terms. Failing that, you may need to look at taking 

legal proceedings in court for breach of the agreement, breach of contract and breach of any other statutory 

requirements that may not have been complied with. But, beyond that general comment, I don't believe I could 

really add anything else. 

Mr CHRISTENSEN:  Thank you. 

CHAIR:  Thank you very much indeed for coming on today. It's been very useful. If you have been asked to 

provide any additional information, can you please forward that to the secretariat by 11 September 2020. You'll 

be sent a copy of the transcript of your evidence so that you have the opportunity to request corrections to 

transcription errors. If the committee has any further questions, we'll send them to you in writing through the 

secretariat. Thank you very much indeed for your attendance today. I thank all the members and all the witnesses 

for their time today. 

Committee adjourned at 13:54 
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